Allegations of Maltreatment

Against Foster Parents

Safety for All Childrenin Foster Care Regina Deihl, J.D.

Foster parents, likeal childwelfare professionas, have
an obligationto ensurethe safety of thechildrenintheir
homes. Children who have been separated from their parents
because of abuse, neglect or abandonment often have special
needsthat requirethelr foster parentsto respond to challenging
behaviorsandto providestability duringacrissinthechild'slife.
Inaddition, foster familiesoften experienceincreased scrutiny and
may be morelikely to bethetarget of maltreatment allegations
than other families in their communities.! In maintaining a
professiond roleinthechild welfaresystem, foster parentsmust,
first and foremost, ensurethe safety and well-being of each child
intheir home.

Each stateand U.S. territory designatesindividuaswho are
required by law to report suspected incidentsof child abuse, such
asdoctors, teachers, day care providers, and others. In many
places, foster parents are mandated reporters (individuals
required by law to report suspected or actual instancesof child
abuse)." Being amandated reporter meansthat afoster parent
must report all incidents of suspected or actual child abuseto
appropriateauthorities.

MALTREATMENT REPORTSIN FOSTER CARE

How Common is Abuse in
Foster Care?

Themost common perpetratorsof child abuseareachild’s
parents. Abuseinfoster careisrare. Nationa dataindicatesthat
the percentage of substantiated child abusereportsinvolving a
foster parent or residentid facility staff member in 2002 averaged
approximately one-half of one percent of all substantiated
maltrestment reports. In addition, the number of statesthat met
federal compliancetargetsfor abuseinfoster careisimproving.
In 2000, 16 states met the national standard, whereasin 2002,
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Why Do Allegations Occur?

What Can be Done to Prevent
Allegations of Abuse?

23 statesmet the national standard.” Many of the allegations of
abuse made against foster parents are not substantiated. 1none
investigation of complaintsagainst certified foster family homes
and foster family agenciesin California, for instance, 27% of
alegationswere subgtantiated, 25% wereinconclusive, 23% were
unfounded, and 25% werestill pending.”

Foster parentsmay be at ahelghtened risk for an alegation of
child abusefor avariety of reasons: 1. foster familiesareheld to
stricter standards than biological parents 2. foster families
sometimes attract attention and are more closely scrutinized by
their communities, especidly sincethemediaoften portray foster
familiesinanegativelight 3. foster children and their biological
familiesoften know how to make abusereportsand that thefoster
child may beremoved from thefoster family if they doand 4.
child welfareagenciesare concerned with being sued in the event
that achildisharmed in foster care and thismay affect theway
they react to an allegation of abuse or neglect in afoster home.

In addition, sincefoster familiesdo not havethe samelegal
rightsashiologica families, behavior that would not resultinagency
remova of childrenfromtheir biologica parentsmay well resultin
remova of childrenfromafoster family home.

Sincetheir satusasfoster parentsmay put themat higher risk
of being accused of abusethan other familiesfor reasonsthat do
not relateto the carethe childisactually receiving, all egations of
abuseagaing foster parentsarelikely to continueto occur.”' Even
S0, there are some precautions foster parents can, and should
taketo minimizethe chancesof being the subject of achild abuse
report.

THREE POSSIBLE CONSEQUENCES OF MALTREATMENT REPORTS

Rq»orts of maltreatment of afoster child may resultin

threedifferent outcomes. 1. suspension or revocation
of thefoster parent’sfoster carelicense (in somestatescalled a
certificate), 2. placement of thefoster parent’snameon achild
abusecentrd registry list, and 3. crimina prosecution of thefoster
parent for child abuse. Inrareinstances, afoster parent might
alsobenamedinacivil lawsuit based on amaltreatment report.
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MinimizingtheRisk of Allegationsof Abuse

Find out as much information as possi ble before deciding whether or not
to providecarefor achild, including whether the child hasahistory of
making alegationsof abuseagainst prior caregivers.

Do not take any child you do not feel confident you can adequately parent.

Work with the child welfare agency to ensurethat the child’sneedsare
being met whileinfoster care.

Understand andfollow all lawsand regulationson caring for foster children.
Request and review current information on licensing regul ationsand
policies.

Develop family rulesand expectationsin consultation with the child welfare
agency and ensurethat all family membersfollow them.

Do not leave achild who hasbeen sexually abused alone with anyone of
the same gender asthe abuser.

Keep adaily log and record any unusual events, behavior, comments,
reactionsbeforeor after vigtation with family members, school issues,
medical/dental/therapy appointmentsand dl discussonswith other
professiona sabout the child’sprogressand needs (including socid
workers, Court Appointed Special Advocates (CASAS), attorneys, mentd
hedlth professionals, etc.) Promptly report any unusua incident or injury to
thechild'ssocia worker.

Maintainacordia and professiona working relationshipwiththechild's
birth parentsand other membersof the child welfareteam.

Participatein training for foster and adoptive parentson caring for children
who have been abused or neglected.

J
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Do the Various Agencies
Coordinate Their
Investigations?

Civil ligbility issuesarebeyond the scope of thischapter, and will
be covered in afuture chapter.

Severd different agenciesmay beinvolvedininvestigating a
single maltreatment complaint. Foster parents who are
experiencing amaltreatment report should be clear about what
agency is conducting each part of the investigation, what is
happening a each stage of theinvestigation and what thepossible
outcomesarefor each investigation. Thiscan beacomplicated
process becauseall three outcomes may be based on the same
alleged maltreatment incident.

For example, afoster parent accused of physicaly abusing a
fodter childmay find hersdf facing: 1. alicensing violation procedure
initiated by thelicenangdivison of thechildwefareagency resuiting
inthe agency suspending or revoking her foster carelicense, 2. a
report of child abuse by the child abuseand neglect investigations
divisonof thechildwefareagency resultingin theagency placing
her name on a statewide child abuse central registry, and 3. a
crimina complaintinitiated by alaw enforcement agency resulting
incriminal prosecutionfor child abuse.

Foster parents should know which agency doeseach kind of
investigation, the various ramifications of each of the outcomes
and of their rightsin each Situation.

In addition, foster parentswho have biological or adopted
childrenor arelegd guardiansfor children are subject tothesame
lawsasother parents. Thechildwelfareagency may removeany
biologica or adopted child from their homewho they believeis
being abused or neglected. Inthat case, juvenilecourt proceedings
for child abuse and neglect may also take place.

Generdly speaking, investigationsof licensing violationsare
handled by thelicensing divison of thechildwelfareagency. Child
abusedlegations, however, may be handled by adifferent part of
theagency. Law enforcement agenciesusually conduct their own
investigation for possible criminal violations. Inaddition, there
may be other agencies, such asaprivatefoster care agency, that
conductsaninvestigation. Idedlly, al of theagenciesinvolvedin
investigating areport of maltreatment should coordinate their
actionsto minimizethedisruption to the child, thefoster parents,
the birth parents and others involved in the investigation.""
Research shows, however, that thisdoesnot alwaysoccur. Foster
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parentsshould ask for information onwhich agencieswill bedoing
investigations, whether they will be coordinating their effortsand
what the processisfor making decisions about each part of the
investigation.

|

Children who are separated from their parents becausethey
have been abused or neglected are placed by court order inthe
care and custody of the child welfare agency. Foster parents
derivetheir ability to carefor the child from the agency that has
legdl custody of her andwho, inturn, placesthechildinalicensed
foster carefacility, such asafoster family home or agroup or
resdentid treatment facility. Inorder toreceive (or retain) afoster
carelicense, thefoster parent (sometimescalled alicensee inthe
licensing regulations) must meet various|icensing requirements.

Abuseor neglect in afoster homeisboth child abuse under
the law as well as aviolation of the foster parent’s licensing
agreement with theagency. A child welfareagency may choose
to suspend or revokethelicense of afoster parent withalicensing
violation. Or, theagency may chooseto alow thefoster parent to
retain hisor her foster carelicenseif thefoster parent agreesnot
to engagein the prohibited behavior again (agreesnot to spank a
child again, for example) or tofix somedeficiency inthe physical
structure of thefoster home. Agreementsto take someactionto
correct a licensing violation or deficiency are often called
corrective action plans.

Foster parentswho are accused of maltreating achild and
who experiencesuspension or revocetion of thelr foster carelicense
usualy havecertainadministrative remedies (rightsto challenge
an agency action) to disputethelicensng complaint. Ingenera,
agencieshaveadminigrative proceduresthat alow thefoster parent
to receive notice of the complaint, accessto a series of agency
procedures to challenge the agency’s action in suspending or
revoking thefoster carelicense, and, ultimately, accesstothecourts
for ahearing on whether or not the agency actionwasproper. In
many states, these administrative proceduresare set outinacode
of regulations. States often have a manual of policies and
proceduresthat providesinformation onhow licenanginvestigations
are conducted and how foster parents can participatein them.

Licensnginvestigationsmay aso betriggered by deficiencies
that have nothing whatsoever to do with an allegation of abuseor
neglect, but instead are based on some other probleminthefoster

Chapter 4 Allegations of Maltreatment

Licensing Deficiencies
or Violations



home (for example, the home did not have an operable smoke
detector). Agency licensing decisonsusudly involvesomeor dl
of thefollowing steps:

» Alicenanginvestigator comestothefoster hometoinvestigate
alicensing deficiency or violation or observesoneduring a
regularly scheduled vist.

» Thefoster parentisgivenaform notingtheviolation or
deficiency onit (inthecaseof aviolation based on child abuse
or neglect, thefoster parent probably will not betold who
madethe complaint. Thisisto encourage peoplewhoare
awareof abuse or neglect infoster family homesto report it
toauthorities).

» Insomecases, if thefoster parent entersinto an agreement to
remedy theviolation or deficiency, theagency will dlow the
foster parent to maintain her foster carelicense.

» Thefoster parent should be giveninformation by theagency
ontheadminigtrative processavailablefor challenging the
agency’sdecision about thelicensng violation or deficiency.

Theseproceduresusudly include:
+/ An opportunity to provide theagency with additional
informationrelevant to theviolation or deficiency.

\ A meeting or seriesof meetingswith agency personnel to
chdlengetheagency finding of alicenangviolaion. Ingenerd,
meetingswith lower level personne a theagency arerequired
beforethefoster parent isallowed to meet with higher level
agency supervisorsor managersat thedistrict or satelevel.

\ Insituationsinwhich afoster carelicenseissuspended or
revoked, theavailability of anadministrativelaw procedure
to disputethe suspension or revocation of thefoster care
license. Theseadminigtrative proceduresare usualy
conducted by anadministrativelaw judge (oftenreferred to
asanALJ). Theproceduresgeneraly requirethechild
welfare agency to present evidenceof theviolation or
deficiency that led to suspension or revocation of thefoster
carelicense. Thefoster parent isalso allowed to present
evidencethat shebelievesshowsthat theviolation did not
occur or thet thereareother circumstancesthat affect whether
or not her foster carelicense should be suspended or
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revoked. At the conclusion of the hearing, the AL Jeither
issuesaverba ruling at the hearing or issuesawrittenruling
withinacertaintimeframe,

\ Agenciesor foster parentswho aredissatisfied with the
decision of theAL Jmay havearight to bring the matter
before acourt to determinewhether or not theALJ's
decisonwascorrect. Inmostinstances, thedecision of the
ALJwill begivengreat deferenceby thecourt andisunlikely
to be disturbed unlessthe decision wasarbitrary and
capricious (lacking any reasonablebasis). Inmost cases,
itwill not be practicablefor afoster parent to challengethe
AL Jsdecisonin court without hiring an attorney to do so.

The federal Child Abuse Prevention and Treatment Act
(CAPTA) provides funding to states to improve their intake,
assessment, screening, and investigation of reportsof child abuse
Thepurposeof CAPTA isto help states ensure the safety of all
childrenintheir state. Passed by Congressin 1974, and amended
several timessincethen, CAPTA providesstateswith funding to
maintain records of child abuse and neglect reports. Inorder to
bedigiblefor thesefederal funds, statesmust meet certainlegal
requirements. Oneof therequirementsisthat states must have
“provisions or procedures for the reporting of known and
suspected instances of child abuseand neglect.”™

Thefedera government and the statesclearly haveaninterest
in protecting children from harm. But, alleged perpetrators
(individuas, including foster parents, who have been accused of
maltreating a child) also have an interest in protecting their
reputations and sometimes have a liberty interest (a legally
protected right) to continueworking in their chosen profession
andtobepaidfor their work with children. Theseinterestsareso
highly valued that they are protected by theU. S. Constitution.

States must carefully balance these important interests by
passing laws, or ingtituting rules, regulations, or proceduresthat
addresstheintent of CAPTA. Theintent of CAPTA isto protect
children from abuse and neglect. At thesametime, statesmust
provide procedural protectionsfor foster parentsand otherswho
areaccused of maltreating achild. These procedura protections
must meet theminimum standardsrequired by CAPTA aswell as

Child Abuse Reports
and Registries

Federal Child Abuse
Prevention and Treatment Act
(CAPTA)

Balancing Important Interests:
Keeping Children Safe While
Protecting the Rights of Persons
Accused of Child Abuse or Neglect
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» Consder whether or noteto consult an attorney with experiencein childwelfare

~

Tipsfor Handling Foster CareL icensing Deficienciesor
Violations

» Keepacurrent copy of your state'slicensing lawsand regulationson hand
andrefer toit frequently. Request and attend training on stateand local foster
carelicensing requirements.

» Requestinformation inwriting about agency protocolsand procedureson
how licens ng deficienciesand viol ationsare handled and the processfor handling
disagreementswith an agency finding of adeficiency or violation.

» Work with agency staff to settleany licensing violation concerns. Immediately
comply withany correctiveaction planyou enter into with theagency toresolve
licensng deficienciesor violations. Providetheagency with documentationin
writing that theviolation or deficiency hasbeen eliminated.

» If youarecitedfor alicensing violation, request awritten notice of the specific
violation and writteninformation ontheprocessavailablefor chalengingit.

» If youbelieveyouhavebeen unfairly cited for alicensing violation, pay close
attentionto any applicabletimelimitsto request ameeting with agency staff or
tofilearequest for an administrative or fair hearing. Strict timelines apply to
administrative actions. Be certain you know and follow all applicable
filing rules and that you meet all deadlines.

» If thematter cannot beresolved at thelocal agency level and your foster care
licenseisin jeopardy, you may decideto request an administrative hearing
(sometimes called afair hearing) withan ALJ. You may beentitled to obtain
copiesof theinformation theagency will rely onin makingitspresentationto the
ALJ, depending onyour gate' slawsand regulations. You may a so berequired
to providetheagency, in advance, with information you will useinyour defense,
(Theprocedureof exchanginginformationinadvanceof ahearingisoftenreferred
to asdiscovery and isintended to avoid surpriseinformation from emerging at
the hearing and to encourage settlement of disagreements). Inaddition, youwill
have certainrightsat the hearing, which usualy includetheright to berepresented
by an attorney if you hireone, theright to have arecord made of the hearing, the
right to present evidence, and theright to make argumentsto the AL J.

meatters. 1f you do not know an attorney experienced inthisareaof thelaw,
contact your local bar association, legal aid office, foster and adoptive parent
association, your foster family agency, anon-profit attorney referral service, or
areliableprivateattorney inyour community for areferral.

J
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therequirementsthat courts have decided are necessary to meet
thebasiclevd of fairnessunder the Due Process Clause contained
inthe Fourteenth Amendment totheU. S. Constitution.

CAPTA providesfundsfor statesto devel op, strengthen, and
refine central registrieswherereportsof child abuse and neglect
arestored. Asaresult, every state hasdevel oped proceduresfor
maintaining records of thesereports Theserecordsare usually
maintained inacentral location, often called acentral registry.
Approximately 42 gatesandthe Didtrict of Columbiahave statutes
authorizing the establishment of a statewide central registry.
Several states only require, however, that local child welfare
agenciescollect and maintain child abuse and neglect records. "

Accesstotheinformation contained in child abusereportsis
generally governed by strict confidentidity rules, but therearea
number of different peoplewho have accessto theinformation
for variousreasons. Caseworkersmay rely ontheinformationto
identify achild’'shistory of maltreatment, to develop aplanfor
intervention, to reveal patternsof re-reporting and re-abuse on
the same child, or to assess risk in reports.XV Researchers
sometimesusetheinformationtoidentify tendenciesin child abuse
casesor to analyzethe characteristicsof childrenwho aremore
likely to bereported to theregistry. Licensing workersat child
welfareagenciesusetheinformationintheregistriesto ensurethat
adultswith documented histories of child abuse are not allowed
to becomefoster or adoptive parents.”

Because each state maintainsitsown method of collectingthe
reports, usualy inacentra registry, practicesvary from stateto
sate. Statesdiffer inwhat informationisincludedintheregistry
andwhoisableto accesstheinformation. Ingeneral, thekindsof
information maintained may includethenameof thechildwhois
the subject of thereport, the names of parentsor guardiansof the
child, thenamesof any siblingsof thechild, thenameof thea leged
perpetrator who committed the abuse, and the outcome of the
particular abuseinvestigation. Thereiswide variation on what
informationisintheregistry

Although central registries serve a number of important
functions, itisalsoimportant that personsaccused of child abuse
or neglect have procedural protectionsto ensurethat their rights
arenotinfringed. Foster parentswho are accused of maltreating
achildintheir home and are subject to an investigation by the
child welfare agency for suspected child abuse or neglect have
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certainrightsflowing from CAPTA and from the Due Process
Clause of the Fourteenth Amendment to theU. S. Constitution.

RIGHTS FLOWING FROM CAPTA AND THE U.S. CONSTITUTION

]
CAPTA

APTA requiresthat foster parentswho haveandlegation

of maltreatment made against them betold at thefirst
telephone or face-to-face contact with the agency worker what
thegenerd natureof thedlegationisX' Statelaw usually prevents
the agency worker from telling the foster parent who madethe
dlegation. Thisprotectstheidentity of thereporter and encourages
peopleto report suspected child abuse or neglect.

Because the agency may not have much information at the
beginning of aninvestigation, foster parentsmay receivelittle
information and CAPTA doesnot specify what detail sthefoster
parentisentitledtoreceive. Thelaw doesnot requireagenciesto
providefoster parents with any special kind of advisement or
“Mirandartype’ warning (reading condtitutiond rightstoacrimind
defendant) —even in caseswherethe alleged maltreatment may
ultimately resultincrimind charges. Thisisbecauseachild abuse
or licensnginvestigationisnot, initself, acrimina charge.

Theinvestigator will Smply informthefoster parent that sheis
looking into areport of aleged physi cal abuseof aspecific child,
areport of sexua abuse, afailureto adequately superviseachild
or someother specifictypeof matrestment ' In addition, CAPTA
requiresthat agency representativesbe provided with training about
their legdl dutiesin order to protect therightsof childrenand families
intheinvestigation of child abuse and neglect.** Broadly spesking,
thistraining should includethe handling of matreatment reportsof
adult caregiversinfogter family homes*

CAPTA dsorequires statesto have proceduresin placeto
promptly expunge (erase) any recordsfor background checks
or employment that are determined to be unsubstantiated or false,
athough child welfareagenciesare allowed keep thosereportsin
their casework files to help in making future risk and safety
assessments. ' Approximately 37 states and the District of
Columbiahave statutes providing for theexpungement of agency
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and central registry records. When arecord isexpunged, old or
inaccurate recordsareremoved fromtheregistry.
|

Statesvary intheway they classify records. Insituations
wherethere hasbeen no determination of abuse or neglect, states
usetermslike“unfounded,” “ not indicated,” * unconfirmed,” and
“unsubstantiated.” Terms like “founded,” “indicated,” and
“substantiated,” are used to refer to situationswherethere has
been afinding that thefoster parent abused or neglected thechild.
Foster parents need to know what terms are used in their own
state and what the definitions of thetermsare

States also vary on how long unfounded or undetermined
reportsare kept on registriesbeforethey areexpunged. Insome
states, unfounded reportsmust beremoved immediately whereas
in other states, they can stay ontheregistry for up to ten years
Unfounded reports are used only in subsequent agency
investigationsand cannot be used for employment or background
checks. A few statesdo not allow unfounded reportsto be put on
their registry at all. >

Many states have specific proceduresin placethat allow a
person whose nameisreported to the registry to challengethe
findings. If the challenge is successful, the person’snameis
removed. Thelength of timefounded or indicated reports may
stay ontheir registry aso variesfrom stateto state.

Some state statutes are silent about when afounded report
will automatically beremoved. Inother states, an adult found to
have abused or neglected achild must wait until thechild becomes
alegal adult before the perpetrator’s name is automatically
expunged. Still other stateswait an additional 5 or 10 yearsafter
the child becomes an adult before the perpetrator’s name is
expunged. Statesoften requirethat therebeno additional report
of abuse by the same foster parent in order to have a report
expunged. Somestatesalow recordsto beexpunged at any time
if thefoster parent showsgood cause (asubstantial reason that
constitutes justification for the name to be removed) .* The
Nationa Clearinghouseon Child Abuseand Neglect Information
maintai ns state specific information on expungement of registry
reportsof child abuse and neglect. v

CAPTA also requires states to have aprocess in place by
which afoster parent who isofficially found to have committed

Terms Used to Classify Reports Vary

CAPTA Minimum Standards
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Procedural Due Process
Rights Flowing from the
Constitution

child abuse or neglect can challengethefinding. > Thefederal
childwelfarepolicy manua explainsthat states can decidewhat
type of processto use. States can choose to have the process
through aninternal child welfareagency procedureor throughthe
courtsor someother external mechanism. However, the process
must meet certain minimum standards:

1. Theprocessmust afford thefoster parent an opportunity
for due process.

2. Theofficeorindividua hearingthe appeal cannot be
involved in any other stage of the case.

3. Theofficeorindividua established to hear the gppeals
must havetheauthority to overturn apreviousfinding of
child abuseor neglect.

4. Foster parentsmust be givenwritten noticeof their right
to appeal, and the method by which they can appedl, at
thetimethey arenatified of theofficia finding of child
abuse or neglect. i

In additiontotherightsfoster parentshave under thegeneral
federal CAPTA legidation that appliesto anyone accused of
maltreating achild, including afoster parent, courtsin someplaces
have determined that placing afoster parent’snameon achild
abuse central registry meansthat they haverightsunder the Due
Process Clause of the Fourteenth Amendment to the U. S.
Constitution. The Due Process Clause of the Fourteenth
Amendment saysthat no state can “ deprive any person of life,
liberty, or property, without due process of law.”** In general,
the constitution requires statesto provide sufficient procedures
— called “procedural due process’ — beforetaking an action
that hasthe effect of terminating aninterest the person hasinlife,
liberty, or property that is protected by the constitution.

When the government takes an action that deprivesacitizen
of employment, aconstitutional liberty or property interest may
beinvolved. Some courts have held that child care workers,
including foster parents, have aliberty interest in continuing to
work with children and that the congtitution requiresagenciesto
follow certain proceduresif they want to deprive afoster parent
of that right. Since placement of afoster parent’snameonachild
abuse central registry wouldimpair hisor her ability to continue
working with children, some courts have decided what procedura
dueprocessrightsfoger parentsmust begivenwhenachildwelfare
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List of Modél Protectionsby theAmerican Bar
Association Center on Children and theL aw

CAPTA providesgenera information on what kinds of proceduresmust bein
place to protect the rights of people whose names are reported to child abuse
central registries. Inaddition, the Due Process Clause of the Fourteenth Amendment
totheU. S. Constitution requiresthat certain protectionsbein placein certain
Stuations. To hel p statesin devel oping and passing laws safeguarding therights of
people accused of child abuse or neglect, including foster parents, theAmerican
Bar Association Center on Children and the Law has developed alist of basic
procedurd protectionsthat should bein place when child welfare agencies process
reportsof abuseor neglect that result inanindividua’snamebeing placed onachild
abuseregistry. They are:

(1) Written notice of the specific alegationsand that aperson hasbeen
identified asaperpetrator and hasbeen or will belisted onthe centrad registry.

(2) Anindicationof theadverseconsequencesof being listed onthecentra regidry.

(3) Anexplanationof theright to chalengeor expungeinformationthet pecificaly
describesthe process.

(4) Thestate or county must have someform of independent review and may
have atimedeadlinefor holding thereview hearing.

(5) Thefoster parent must be alowed somemeaningful accesstothe Child
Protective ServicesAgency record and to adverse materia. Thisaccessis
limited by protectionsfor reporters, child victims, victim trestment informetion,
and those whose safety could be endangered.

(6) Anopportunity to present evidencein support of expungement.

(7) If thecentra registry isto affect employment or licensing, theremust bea
showing of arelationship between the maltreatment and thejob or volunteer
work.

(8) Someform of appellateor administrative hearing or judicia review.

(9) Inclusion of theinformationinthe centra registry should only bebasedona
higher standard of evidencethan * reason to suspect or believe’ or “some

credibleevidence.”
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Appropriate Standard of Proof

Proper Notice

agency decidesto placethefoster parent’snameon achild abuse
registry.

Courtshavelooked at anumber of procedural due process
protectionsthat foster parents should be aware of :

Agenciesthat investigate allegations of maltreatment should
haveastandard of proof (alevel of evidence necessary to decide
whether or not thedlegationistrue) that isused in deciding whether
or not to substantiate achild abuse report. Many statesuse a
“somecredibleevidence” or “any credibleevidence’ standard.
Some courtshavedecided that if anindicated findingisgoing to
bedisclosedtolicensng agenciesor employers, the* somecredible
evidence’ isnot ahigh enough standard. Thisisbecauseit could
lead to innocent people having their names put on achild abuse
registry sinceit only requires the agency to present the “bare
minimum” of credibleevidenceto support theadlegationsand does
not requiretheagency toweigh evidencetending to show that the
abuse did not happen.

Those courtswere also concerned that studies showed that
75% of people who tried to have their names removed were
ultimately successful oncethe agency wasrequired to provethe
charges by a higher standard, a “fair preponderance of the
evidence’ gandard (itismorelikdy than not thet the person abused
or neglected thechild). Inonecase, acourt heldthat if theagency
used alow “credibleevidence’ standard of proof (instead of the
higher “ preponderance of theevidence” standard), the congtitution
required theagency to strictly comply withitsowntimedeadlines
and to have a higher standard of proof if the accused person

appeal ed.xxxi

Inan ongoing class action case (acasewhererepresentatives
of agroup of peoplewith aninterestinacertainissuefilealawsuit
to addressaproblemthat dl membersof thegroup have), afedera
court found that the notices being provided to peopl e accused of
maltreating achild wereuncongtitutiond. By thetimeof thecourt’s
decision, though, theagency wasaready providing morecomplete
notices. Thenoticesgaveinformation ontheallegationsthat it
determined wereindicated, thelength of timetheindicated report
would be kept by the agency, and a statement that if a person
wanted areview of theagency’ sdecision, it had to berequested
within 60 days of when they got anotice saying the agency had
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completeditsinvestigation. The Court said thesechangeswerea
step intheright direction, but the court decided to stay involved
to make sure the new procedures were being used to give
consistent and adequate notice to peopl e who were accused of
child abuse >

EEEEEEEEEEEEEEEEEeeeeeeeeeeeessm—m———n A CCeSs to Information About the

_ . Allegation
In order to understand the detail s of what thefoster parentis

being accused of, and to prepare to challenge a substantiated
finding, foster parents need accessto theinformation the child
welfare agency relied onin making adecisionto substantiate a
report of child abuse. Intheclassaction lawsuit above, the court
held that when the agency filesprovided to thefoster parent were
s0 heavily redacted (someinformation blacked out) thet it serioudy
limited thefoster parent’sability to present their case, therewasa
constitutiona violation. Thisdoesnot mean that foster parents
should get all theinformation in the agency’sfile, but that they
should get theinformation they need to prepareto challengea
subgtantiated finding. Foster parentswill generdly not haveaccess
to the name of the person who madethe allegation. >

e Prompt Access to a Hearing

In the same case, the court was concerned about the long
delaysmany peopleexperiencedintrying to expungetheindicated
findingsagainst them. Noting that oneof therequirementsof due
processisfor ahearing within areasonabl e period of time, the
court found long delaysinthe processwere uncongtitutiond. The
court concluded that if peoplewho are accused of child abuseare
able to get a hearing under a preponderance of the evidence
standard within 90 daysof arequest for appedl, it would consider
that a" marked improvement.”

In asubsequent decision inthe same case, the court held that
foster parentsdo not have aright to an expedited (accel erated)
review process before their names can be placed on the child
abuseregistry**" That the part of the decisionisbeing appeaed
toahigher court.

What Administrative Procedures Do States Usually Have in Place to
Make Sure Foster Parents’ Rights Are Protected?

]
I norder to befair and to comply with the federal CAPTA
requirementsand the Due Process Clause of the Fourteenth
Amendment to theU.S. Congtitution, child welfareagenciesmust
haveaprocessfor investigating reportsof child abuse and neglect
and for areview of decisionsthat afoster parent maltreated a

Chapter 4 Allegations of Maltreatment 15



Agency Process and
Investigation

Initial Call Reporting Abuse or
Neglect

child. Foster parents need to know and understand how to use
administrative processes before an allegation of maltreatment
happens. Below aresomegenerd guideineson how investigations
are usually conducted and how to seek review of adverse
(unfavorable) findings. Itisimportant for foster parentsto be
prepared with specificinformation on how the processworksin
their state.

Child abusereports usually begin when aperson contactsa
local childwelfareagency, astatewidetoll-freenumber, or alaw
enforcement agency to report suspected child abuse or neglect.
Individua swith substantia contact with childrenintheir jobsare
often mandated reporters (persons required by law to report
suspected child abuse or neglect).

Mandated reporters are protected from being sued for
reporting suspected child abuse or neglect aslong asthey actedin
goodfathinreportingit, evenif thereport turnsout not to betrue.
Therecan be sanctionsfor individua swho report abuse or neglect
when they know it did not happen.** Foster parents are often
mandated reporters and may berequired to contact authoritiesif
they suspect child abuseor neglect. Inapproximately 18 States,
any person who suspects child abuse or neglect isrequired to
report it,

Child welfare agenciesthat receivereportsof possiblechild
abuseor neglect either “ screenin” or “screenout” thereports. A
reportisscreenedinif thereisenough information to suggest that
the situation meetsthe definition of abuse or neglect under that
state'slaw. If thereport suggeststhat there may have been abuse
or neglect or alicenang violationinafogter family home, theagency
will investigate within aset period of time (anywherefroman
immediate responseto severa days) depending on how serious
thesituationisand thetimerequirementsin that State.

Theagency should avoid any conflictsof interest to ensure
that theinvestigation iscarried out in an unbiased and impartial
way. Ingeneral, aconflict of interest may be present when the
circumstances suggest areasonable possibility that the agency, or
theindividual investigator cannot performtheinvestigationinan
evenhanded way. For that reason, theindividua caseworker who
placed the child in the foster home or has a direct personal
relationship with thefoster family, the suspected abuser, or the
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child aleged to have been abused should not beinvolvedinthe
investigation.

In addition, it is important for the investigator to have
gpeciaized training in how theinvestigation should be conducted,
including comprehensveingtructionsfor evauating how religble
theinformation uncovered during theinvestigationis, how toobtain
independent confirmation of information, how to judge the
consistency and credibility of awitness statement, taking into
congderationthewitness opportunity to observe, being sensitive
to any interest a witness might have in the outcome of the
investigation, and recognition of the age, developmental stage,
and suscentibility toinfluenceof any child witness**V [n addition,
specidizedtrainingisnecessary to ensurethat the proper slandard
of proof isbeing applied to decidewhether or not to substantiate
areport of child abuseor neglect.

There are also requirements that agencies cross-report
suspected child abuse or neglect to other agencies, such aslaw
enforcement agencies, foster carelicensing, the child’sguardian
ad litem, thejuvenile court, and others. Inaddition, birth parents
of childreninfoster caremay benotified that thereisan dlegation
that their child has been abused or neglected infoster care. An
administrative hold (a procedure where the agency closes a
foster hometo new placements) may be put in place assoon as
an agency receivesareport of child abuse or neglect inafoster
family home. Inthat case, thefoster parent will not be asked to
accept additiona foster children for placement in her home until
theallegationsof child abuse and neglect have been resolved.
@ Foster Parent Tip: Beprepared in advancefor the possibility
that an allegation of abuse or neglect may happentoyou. Make
sure you know what agencies are involved in investigating
allegations of maltreatment, what procedures are used in your
dtate, what the standard of proof isfor substantiating an alegation
(somecredibleevidence, preponderance of theevidence, or some
other standard), what terminology isused for matrestment reports
(for example, “ substantiated,” “unfounded” or “inconclusve’) and
what the processisfor challenging placement of your nameona
child abuseregistry or for challenging alicensing violation or
deficiency. Be aware of the timeframes that agencies use to
respond to reports. Understand that theinvestigator(s) will likely
be peopl e that you do not know in order to avoid any conflicts of
interest. Recognizethat child welfareagency representativesmay
notify other agenciesand the child’ sparentsthat an allegation of
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abuse or neglect has been received about your treatment of your
foster child.

W ritten N O Cat 1 O ————————

of Allegations To comply with CAPTA and due processreguirements, foster

parentsshould rece vewritten notification of thea legation of abuse
or neglect when they arefirst contacted about it.*i' They should
also begiveninformation about their rightsin theinvestigation
process. They will probably not betold who madetheallegation
inorder to protect theidentity of the reporter and to encourage
peopl e to report suspected child abuse and neglect. CAPTA
doesnot specify exactly what detall sthefoster parentsareentitled
torecalveand statelawsand proceduresvary onwhat information
isprovided tofoster parents.

Thelaw doesnot require agenciesto providefoster parents

withany specid kind of “Miranda-type’ warning. Inmany places,
childwelfareagenciesgivethefoster parent astandardized form
with hand-written information on it about the allegation. Foster
parentsmust allow theinvestigator to have accessto thechild to
ensurehisor her safety and well-being and, in most cases, tothe
facility (the foster parent’s home) to ensure that licensing
requirementsarebeing met.
"@ Foster Parent Tip: Be sure to ask for any written
documentation about thedlegetion whentheagency representetive
first comestoinvestigate. Read the documentscarefully and ask
guestions about anything you do not understand or agree with.
Make sureyou know whether theinvestigator istheretoinquire
about alicensing violation, areport of child abuse or neglect or
both and whether there will be other investigationsor agencies
that will also beinvolved. Keep all documentsin afolder and
make sureyou comply with any correctiveaction plan you agree
to. Keeptrack of any timelinesto challengealicensing violation
or alegation of abuse or neglect that you do not agree with.

Initial  Tnvesti gati o N

Inorder tokeep children safe, investigatorsmusdt first determine
if itissafefor thefoster childto remaininthe care of thefoster
family whiletheinvestigation proceeds. Children should not
automatically beremoved, in every instance, wherethe agency
hasreceived areport of maltreatment. Ininstanceswherethe
child’'s safety can be assured, agencies should seek to avoid
disruptionfor the child and thefoster family.

Theinvestigator initidly examinesall theavailableinformation
about possibleabuseor neglect. Thisusualy includesseeing and
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speaking withthe child, usualy outside the presence of thefoster
parent, speaking to other childreninthe home, talking withthe
foster parent and othersin the home, and inspecting the home
environment to determinewhether thechildissafeand well-cared
for.

In some cases, the investigator may speak with the foster
child at school or somewhere el seeven beforethefoster parentis
aware that there is an allegation of maltreatment. In order to
protect the child from thetraumaof being interviewed multiple
times about the same alleged abuse or neglect, some placeshave
specialized unitsthat aretrained to be sensitiveto children and
that conduct oneinterview that isaudio or video taped for later
U$IXXXIX

During theinitial investigation, theinvestigator will want to
understand the circumstances of what happened that caused the
report to bemade. Theinvestigator should belookingfor all the
information that bearson whether abuseor neglect occurred. This
wouldincludeinculpatory evidence (information tending to show
that the abuse or neglect happened) and exculpatory evidence
(information tending to show that the abuse or neglect did not

happen).

Gathering of al theinformation, including theinvestigator’s
own observations, hel ps her understand exactly what happened
andto evauateall theinformationin the context of thetotality of
the circumstances. Some statelawsor regulations specifically
satethat thefoster parent hasaright to haveaattorney or another
representative present during theinitial interview if that can be
arranged quickly (Illinois), or haveafoster parent support person
to emotionally support thefoster parent (Oregon). Inat least one
gate(Virginia), thefoster parent may taperecord the conversation
withtheagency investigator.

Inasmal percentage of cases, theinvestigator may determine
at theinitia investigation stagethat abuse or neglect did not occur
and theinvestigation should end. If, however, theinvestigator
determinesduring theinitia investigation that thefoster child and,
insome cases, thefoster parent’sadopted or biologica children,
arenot safeinthe home, thechildrenwill beremoved. Generdly
speaking, thefoster parent hasaright to provideinformation and
to givetheinvestigator the namesof collaterals (other people
who may be able to provide additional information or to
corroborate the foster parent’sversion of events). Inorder to
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Formal (Follow-Up) Investigation

help theinvestigator get amore compl ete picture of thesituation
before making adetermination whether or not achild hasbeen
maltreated inthefoster home, aformd investigation will probably
takeplace.

@ Foster Parent Tip: When an agency representative first
informsyou that an alegation of abuse or neglect hasbeen made
againgt you, itisnatural to be upset and frightened. Understand
that theagency’sfirst respongibility isto make surethat thefoster
child is safe and do not take the agency’sinvestigation of the
allegation asapersond insult.

Makethefoster child availablein aprivatelocation so that
theinvestigator can speak with thechild. Before speaking with
theinvestigator, contact asupport person or attorney, if possible.
Get theinvestigator’s contact information and remember to ask
for all thedocumentation that you areentitled to receive. During
thefirst interview, providethe namesand contact information of
collateralsthat can corroborateyour version of the events.

Congder taperecording theinterview if theinvestigator agrees.
If not, take comprehensive notes during the discussion. If the
agency decides to remove the foster child, or an adopted or
biological childfromyour home, ask if visitscan bearranged so
that the child does not experience unnecessary traumafromthe
remova. Follow-upwithinformationfor theinvestigator after the
initia interview, if necessary, and consder seekinglegal adviceon
your rightsintheinvestigation.

After theinitid investigation, theinvestigator usudly reviews
all theinformation and determinesthe scope and direction of the
follow-upinvestigation. Thismay includeadditional interviews
withthechild, thefoster parent, the alleged perpetrator (if itis
someone other than thefoster parent), other adultslivinginthe
home, siblings, and otherswho may haveimportant information
about thestuation. Inaddition, investigatorsmay talk to potential
witnesses, other family members, the child's parents, and
professionals, such asagency caseworkers, therapists, teachers,
child careprovidersand others. Theinvestigator may dsoruna
thorough background check on the alleged perpetrator of the
abuse. During theinvestigation, the investigator should also
coordinate with other agencies that are doing their own
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investigations, such asagency licensng saff and law enforcement
offidds.

I nvestigations must be compl eted within certaintimeframes.
These timeframes vary from state to state, but generaly the
investigation should befinished within areasonabletime, usudly a
few months* Oncetheinvestigeationiscompleted, theinvestigator
must decidewhether the abuse or neglect occurred, did not occur,
orinsomestates, that itisstill not clear whether or not the abuse
occurred.

@ Foster Parent Tip: Respond to theinvestigator’ srequests

for additiond information, if necessary. Ask theinvestigator for a
progressreport on how theinvestigation isgoing and when you
can expect a decision about whether or not the report will be
substantiated. Make certain you understand whether multiple
agencies(for example, licensang saff, privatefoster careagencies,
and law enforcement agencies) areinvestigating the sameincident
and what each on€ s processisand when you can expect adecison
by each agency. Ask whether the agencieswill be coordinating
their decision making processes.

After collecting and reviewing al theinformation about the
alleged abuse or neglect, theinvestigator will determinewhether
or not child abuse or neglect occurred. If theinvestigator decides
that the child was abused or neglected, shewill report it to the
child abuse registry. In certain states, inconclusive findings
(meaning it isnot clear whether or not the child was abused or
neglected) will also bereported. Asnoted earlier, statesvary in
thenamesthey useto classify reports. Termssuch as*founded,”
“Indicated,” “ suspected,” and “ substantiated” are used to describe
afinding of abuseor neglect!' Termssuch as*unfounded,” “ not
indicated,” “unconfirmed,” and “ unsubstantiated” are used to
describe situationsin which there has been no determination of
abuseor neglect.

A foster parent who hasan abuse or neglect report allegation
made against her should receive written notice of theagency’s
final decisonabout whether or not the abuse or neglect happened
aswadll asinformation on how to chalengethefinding if shedoes
not agreewithit. Insome places, if thereport isunfounded, the
agency will dso contact dl the peopletheinvestigator interviewed
tolet them know that the report wasunfounded X" Other people
will dsousudly receiveinformation about the agency’ sdecision,

Determination of Whether or Not
Child Abuse or Neglect Occurred

Chapter 4 Allegations of Maltreatment



including the person who madethereport, the child'shirth parents,
caseworkersfor the child and other children in the home, the
juvenilecourt, thechild sattorney or guardian ad litemaswell as
agency licensing staff or other agenciesthat are conducting their
owninvestigations.

@ Foster Parent Tip: Read the notice from the agency about

thefina decision about whether you abused or neglected thechild
carefully. Be sureyou understand whether thefinding isthat the
child was abused or neglected, wasnot abused or neglected, or
that it is still unclear whether or not the child was abused or
neglected. Asnoted above, different statesuse different termsfor
amilar findings. Makesureyou know thedefinition of theagency
finding that wasmadein your case. Ask for information on how
you can chdlengeafindingif you do not agreewithit. Pay careful
attentionto time deadlinesand other paperwork requirements so
that you know how and whento chdlengethefinding if you decide
to do so.

CHALLENGING A FINDING OF ABUSE OR NEGLECT
]

ogter parentswho believethat the agency finding that they

abused or neglected their foster child wasincorrect and
that their namewasimproperly placed onthe child abuse central
registry can usually challenge the decision within a set time
period. X" Different states have different waysto allow foster
parentsto challenge child abuse and neglect findings. Foster
parents often have accessto aninterna review processat their
loca agency beforeresorting to aforma administrative procedure
to challengethe agency’sdecision. If thefoster parent requests
that theagency amend (change) thefinding, theagency cando so
if it believesthat isthe appropriate action. v

Formal administrative challengesto an agency’sactionsare
often called administrative hearings or fair hearings. These
kindsof “hearings’ arenot thesameascourt hearings. Thehearing
officer or administrative law judge (also known as an ALJ)
actsasaneutral decision maker and hasthe authority to overturn
theprior finding of abuse or neglect. TheALJwho conductsthe
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hearing hasthe power to administer oaths, taketestimony, ruleon
evidence, and make agency determinations.

Intheevent that thereisa so an ongoing criminal or juvenile
court casebased onthesameincident, theadminigtrative procedure
to challenge an agency finding of child abuse may be stayed
(ordered to stop) until the criminal or juvenile court makesa
court decision whether abuse or neglect happened.

If there is a court finding that a foster parent abused or
neglected thechild, that finding isconclusive evidencethat child
abuse or neglect occurred and thefoster parent will not beableto
get their name removed from the child abuseregistry by going
through an administrative procedure a the agency X

Anadministrativereview hearing givesthefoster parent a
chanceto haveaneutra personlistentothefoster parent’sverson
of events and make adecision about whether or not the agency
acted properly in placing the foster parent’s name on the child
abuseregigtry. Foster parentswhowant to challengetheagency’s
decision need to request areview inwriting, and should pay close
attention to thetimeframe allowed to request thereview.

Theadminigrativeprocessto chdlengeafinding of child abuse
or neglect is usually similar to the administrative process to
challenge an agency’ ssuspension or revocation of afoster care
license. The proceduresarelessformal than most courtroom
hearings, and strict rules of evidence (rules that govern what
information acourt can allow to comeinto evidencein acourt
proceeding) do not usually apply.

At the hearing, the child welfare agency bearsthe burden of
proving that thefoster parent abused or neglected thechild. The
standard of proof the agency must meet in proving that theagency
action wasproper variesfrom state to state and may bedifferent
than thestandard of proof theagency usedtoinitialy substantiate
the child abuse report X

The administrative processesthat are available for foster
parentsto challenge an agency decision of abuse or neglect are
not always clear and they vary widely from state to state. In
addition, in some states, foster parents may not have accesstoa
fair hearing or an administrativereview process V' Foster parents
should request information fromtheir child welfareagency onthe
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Reasonable Time Deadline for the
Challenge to be Heard

Meaningful Access to
Information

Right to Be
Represented By Counsel

Right to Present Evidence and
Cross-Examine Witnesses

exact processinthelr sate. Ingenerd, foster parentshave severd
rightsin chalenging theagency’sdecison.

In order to meet the requirements of due process, areview of
the agency’sdecision that afoster parent abused or neglected a
foster child must happen within areasonabletimeframe after the
foster parent requestsit. Ingeneral, administrative challenges
involving ahearing of some sort are schedul ed within few months
after afoster parent requestsoneXV" In addition, at least one
court hasheldthat long delaysin being ableto get anadministretive
hearingisadenid of thefoster parent’sdue processrights. <™

In order to prepare for the administrative hearing, foster
parents should generally be able to get access to most of the
information theagency will rely oninmakingitsargument tothe
AL Jthat thefinding of abuse or neglect wasjustified. Thefoster
parent will aso haveto discloseinformation heor shewill rely on
to show that the agency decision wasincorrect. (The procedure
of exchanginginformationin advanceof ahearingisoftenreferred
toasdiscovery.) Thename of the person who madethe report
of abuseor neglect will generally not beavailableand some other
confidential information may beredacted. Sometimes, apre-
hearing conferenceisheld wherethe ALJImakessurethe parties
have exchanged records or documents prior to the hearing, the
namesof any witnesseswho will appear at the hearing, limitsthe
issuesthat will be addressed at the hearing and triesto work out
other arrangementsto makethe hearing go smoothly.!

Foster parents who plan to challenge a substantiated or
indicated report have aright to have an attorney of their choice
represent them at the hearing. The agency that decided to
substantiate thereport will usually have an attorney to represent
theagency. Foster parentsmay a so beableto bring an authorized
representativewhoisnot an attorney that will help them present
their casetotheALJ. If thefoster parent hiresan attorney, she
will beresponsiblefor payingtheattorney’sfees. Foster parents
who plan to hire an attorney should make surethat the attorney
has experiencein handling child abuseand neglect proceedings.

Foster parents have aright to present evidence about the
eventsthat led theagency to substantiatethefinding of child abuse
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or neglect. That could include submitting written documentsas
well ascalling witnessesto support thefoster parent’sversion of
events. Thefoster parent (or her attorney if shehasone) will also
be able to cross-examine (question) opposing witnesses. The
foster parent hasaright to make argumentsto the AL Jto show
that the agency determination wasincorrect.

Reviewsand hearingshel d to decide whether theagency acted
properly in substantiating achild abuse report that may resultin
thefoster parent’s name being placed on achild abuseregistry
areprivatein most statesin order to protect the foster parent’s
right to confidentiality. Inaddition, information onthechild abuse
registry itself isnot generdly availabletothepublic." Release of
information about whether or not afoster parent’snameisona
central registry isavailableto licensing workers and potential
employersof foster parentswho want to work with children, as
well asothers. '

Foster parents have aright to have arecord made of the
administrative hearing and to get acopy of therecord. Insome
cases, the hearing may be audiotaped and transcribed only if the
foster parent or another party requestsand paysfor it. '

Oncetheadministrative hearingisover, theALJwill issuea
ruling (decision) within acertain timeframe. Sometimes, anALJ
will giveaverbal ruling a the hearing. Thereshouldalsobea
written decision detailing the decision and thereasonsfor it."v If
the AL Jfindsthat the agency waswrong in placing the foster
parent’snameon thechild abuseregistry, in most statesit will be
expunged.” Statesvary in how long afoster parent’sname stay's
ontheregistry if shedid not challenge the agency decision to
includeit ontheregistry. Inmany states, unsubstantiated reports
stay onthechild abuseregistry for severa yearsunlessthefoster
parent successfully challengesit. Inother states, namesaredd eted
after passage of acertain number of years.

Foster parents who receive an adverse decision at an
administrative hearing can usualy apped thedecisontoacourt."
Thecourt will givegreat deferencetotheAL J sdecison, however,
and will not overturnit, unlessthefoster parent can show that the
ALJs decision was arbitrary and capricious (lacking any

Right to Confidentiality of Reports,
Reviews, and Hearings

Right to Obtain a Copy of the
Proceeding

Right to a Decision Within a
Certain Timeframe

Right to a Court Review of
the ALJ’s Decision
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Criminal Charges

reasonablebasis). Askingacourttoreview anALJsdecisionis
acomplicated processand usually requiresthe assistance of an
atorney. Certaintimelinesapply and foster parentswho want to
obtain court review of an ALJ sdecision should immediately
contact an experienced attorney for help.

Insomevery rare cases, afoster parent may be charged with
acrimebased on achild abuse or neglect dlegation. Theseare
normally extreme circumstances and require specia handling.
Whenthechildwelfare agency investigator believesthat acrime
hasbeen committed, shewill contact law enforcement officids. A
crimind investigation beginswhenlaw enforcement officers(police)
investigateapossiblecrime. Theevidencecollected by thepolice
officer isreviewed by the prosecuting attorney (often called a
district attorney) to determineif there is enough evidence to
prosecuteacrime.

If afoster parent isarrested on criminal charges, shewill be
read her Miranda rights (constitutiona rights for criminal
defendants). Thefoster parent does not haveto speak with the
policeif shedoesnot want to and can request an attorney. The
law allows prosecutorsto useafoster parent’sstatementsagainst
her incourt if thefoster parent choosesto speak to police about
thealleged child abuseor neglectincident. A foster parentwhois
being questioned by police should ask to speak with an attorney
beforemaking any satementsto policeofficers. If thefoster parent
cannot afford an attorney, the criminal court will appoint oneto
represent her inthecriminal case. Statementsthefoster parent
madeto agency investigatorsbeforethe police began questioning
her may aso beadmissible (can be used asevidence againgt her)
inacrimind trid.

A foster parent whoisarrested for physical or sexual abuse
or neglect of her foster childisentitled to certain constitutional
protections, including theright to an attorney, theright to notice of
the charges against her, theright to confront and cross-examine
witnesses, theright to remain silent, theright to reasonablebail,
therighttoajury tria, and theright to appeal decisionsmadeby
thejury or court."'" Shemay aso have other rights, depending on
her state’slaw.

Thestandard of proof for proving criminal chargesagainst a
foster parent is“beyond areasonable doubt.” Likeany other
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person charged with acrime, foster parentswho are accused of a
crimind act need acompetent crimina defenseattorney to represent

them.
FOSTER PARENT PARTICIPATION IN THE INVESTIGATION OF
MALTREATMENT ALLEGATIONS
]
Foster parentsmay have ahigher chance of being accused Be Prepared
of maltreating achild than other parents. No prevention

Srategy can completely iminatethe possbility thet afoster parent
will experience amaltreatment allegation at some point in her
fostering career.V" Being prepared beforeanincident occurshelps
lessenthefear and confusionthat usudly accompaniesandlegation
of abuseor neglect.

Foster parents should ask for clear, printed materials and
guiddines, writteninthelanguagethey aremost comfortablewith,
fromtheir child welfare agency on how the agency investigates
licensing violations or deficienciesand all egations of abuse or
neglect by afoster parent before any allegation happens.'™

Up-to-datetraining should be provided to foster parentson
the specific procedures, including the specific formsand protocols
the agency usesin investigating maltreatment reports. Foster
parents should al so know about local resources, including legal
resourcesto call if amaltreatment allegation occurs.* Knowingin
advance what to expect helps lessen some of the fear and
confusionthat inevitably accompaniesan dlegation of child abuse™

N Understand the Shift in Roles

When achild welfare agency recelvesareport that afoster
parent may have abused or neglected achild in afoster family
home, the agency’ s primary responsibility isto ensure the safety
and well-being of the child. Some agencies interpret this
respons bility to mean that the agency and thefoster parent have
different intereststhat prevent caseworkersfrom staying in contact
withthefoster parent. Inaddition, theagency isusualy charged
with doing athorough investigation of thefoster home. Thiscan
be confusing and frustrating for foster parentsaswell asagency
casaworkerswho have enjoyed apositiverelationship. Foster
parentswho find themselvesin thissituation may suddenly feel
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Take Practical Steps
to Protect Yourself and Your
Family

Get Support

abandoned by theagency during aparticularly stressful time.

Foster parents should understand that both the agency and
thefogter parent haveaninterest in having dl theinformation come
to light about what happened that caused an allegation to occur.
Foster parents should protect their own interests while also
understanding that theagency isinthedifficult position of tryingto
find out thetruth of what happened whilestill supporting thechild,
thebirth parents, thefoster parents, and their own agency interests
under thesedifficult circumstances.

Foster parentsshould havealist of resourcesintheir homein
case an abuse or neglect alegation is made against them. In
addition, foster parents should ask the agency for referralsfor
support assoon asan alegationismade. These supportsmay
includeformal referralsto programsthat assist foster parentsor
informal referralsto other foster parentswho have experienced
an allegation and may be ableto provideinformation about the
processaswell asemotional support.i

Foster parentswho have been accused of abusing or neglecting
achild need totake sensible, practical stepsto protect themselves
and their own families. This can be difficult to do during the
emotiond turmoil that an alegation of matreatment usudly entails.
Nonetheless, foster parentsshouldtry toremainascdmaspossble
andfocuson finding support, following through on the procedures
availableto participateintheinvestigation, preparing to chalenge
thefindingif they do not agreewithit, and maintaining cons stency
and gability withintheir ownfamilies.

Foster parents undergoing an investigation of child abuse or
neglect often experience stress, shock, isolation, a sense of
community stigma, powerlessnessand fedingsof vulnerability.x
In some places, there arefoster parentswho provide emotional
support and assistance to other foster parents who have been
accused of abuse or neglect.

For example, in Washington State, foster parentshave access
to afoster parent liaison who assiststhem when the State Office
of Childrenand Family Servicesisinvestigating an alegation of
child abuse or neglect in a foster home. The liaisons are
experienced foster parentsand many havededt withandlegation
of abusethemsalves. Whenever an alegationismade, thefoster
parent isgiveninformation on how to contact theliaisonfor help
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Chapter 4

Practical Hints

The following are some practical hints for foster parents
experiencing amaltrestment investigation:*

e Maintainaprofessiond attitude.

o Stay focused on understanding and following the procedures
in placeto resolvethe maltreatment report.

e Maintain or start alog of every conversation or activity
related to theinvestigation.

o Ask for all documentsyou areentitledtoreceive. Read dll
documentscarefully and ask questions about anything you
do not understand.

o Adheretodl timdinesfor theinvestigationandfor challenging
thefinding if youdon’'t agreewithit.

¢ Provideinformation and documentation to the agency about
the event that caused the report to be made.

¢ Reach out to your local foster and adoptive parent
association and ask for support and assistance. Request
assistancefromthechild welfare agency aswell.

o Maintainyour ownfamily routineand do notisolateyourself
fromfriendsand family.

o Condder contacting an attorney experienced in child abuse
and neglect proceedingsto find out about your legal rights.

e Try to put theallegation in perspective. Understand that
alegationsare sometimes made against foster parentsand
be prepared to moveon whenitisover.
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Move On

Helping the Child

and support.” Some states have Foster Allegation Support Team
volunteersto provide support andinformation when afoster parent
isaccused of maltreating achild.

Legd assistanceisoften difficult to obtain quickly oncean
alegationismade. Foster parentsshouldidentify legal resources
intheir community prior toanalegation occurring. Developinga
list of attorneyswho specializein child abuse and neglect cases
may providefogter parentswith theinformationthey needtoretain
theservicesof anattorney if they need legal assistancelater during
aninvestigation or if they want to challengeachild abuseor neglect
finding.vi

Foster parentswho have experienced areport of matreatment
need to be able to move beyond the experience once the
investigation and itsaftermathisover. Foster parentsnaturally
vauetheir reputationsasquality caregiversfor children and may
findit difficult tolet go of thefrustration and disappointment of
being reported for child abuse or neglect where none occurred.
Being ableto put the experiencein perspective, learning fromthe
situation and being in aposition to help othersweather asmilar
crigsared| skillsthat hepfoster parentsand their familiesresume
normal cy and continueto bearesourcefor the children who need
them.

Fogter parentswho havethemsd vesexperienced andlegation
areoften excellent resourcesfor otherswho arein the process of
being investigated. Being ableto empathizewith another foster
parent who has been reported isaunique bond that foster parents
canshare. Improving the experience of otherscan beavauable
contribution that foster parentswho haveexperienced andlegation
of maltreatment can maketo help othersin asimilar situation.”"

Childrenwho have been abused or neglected areoftendifficult
to parent. Their life experiences createinsecuritiesthat cause
themto behaveinwaysthat requirespecid parenting skills. Foster
parents should only agreeto takeachild that they are confident
they can effectively carefor, evenif thechild welfareagency wants
to place achild in their home whose needs exceed the foster
parents kill level.

In order to decide whether or not to accept placement of a
specific child, and to properly carefor any childintheir home,
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foster parents need as much information as possible about the
child and theimportant peopleinthechild’'slife. Foster parents
shouldrequest and begiven dl theavailableinformation about the
child and hisbackground and history, including whether he has
made mal trestment reports about other foster caregivers. Foster
parents should ask for theinformation in writing and maintain
recordsonthechild sprogressand needswhileintheir home.

Whileinformation about achild' sparentsisoften confidentid,
information about thechildisnot confidentid fromthechild' sfoster
parent. Thelawson confidentiaity requirementsvary from state
to state and can be complex. Foster parents should be able,
however, to obtain any information they need to provide proper
carefor thechildintheir home.

Just aschildren aretraumatized by removal fromtheir birth
parents, they can dso experiencegrief andlossby being removed
fromtheir foster home. Foster parents should makeevery effort
to avoid multiple moves for a child by working with agency
casaworkersto avoid removing thefoster child, if at al possible,
during theinvestigation process.”

If achild must bemoved, efforts should be madeto maintain
contact with the child through visits, including visitswith foster
shlingswhomay continuetoliveinthefogter family home. Ensuring
continuing contact with theimportant membersof thefoster family
may easetheanxiety thefoster child and childrenremaininginthe
home experience when amove cannot be avoided.

When an allegation originateswith thefoster child, foster
parents may feel angry and upset to be accused of wrongdoing
whenthey aretryingto providequdity carefor thechild. Children
may make false allegations of abuse for avariety of reasons,
including the desireto exercise control over their livesor abelief
that accusing thefoster parent of wrongdoing may result inthe
child being abletoreturnto hisbirth family.

If the child makesafalseallegation of abuse, foster parents
must try to understand the child’smisguided attemptsto control
thesituation and refrain from blaming the child for theresulting
investigation. Inmany cases, therelationship between the child
and thefoster parent can be strengthened when thefoster parent
isableto empathize with the child’'s position and continuesto
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provide support to the child evenin the midst of an alegation
investigation.

WHAT FOSTER AND ADOPTIVE PARENT ASSOCIATIONS

CAN DO TO HELP
]

Improving the Process

ogter parents, likeother system professionas, understand

the need to thoroughly investigate allegations of
matreatment infoster family homes. Theinvestigation process,
however, must be clear and legally sound. Foster parentscan
work with child welfareagenciesand other stakeholderstodevelop
and implement reformsto ensure that an unambiguous process
for handling allegations is in place and that appropriate
condtitutional safeguardsprotect therightsof everyoneinvolved.™

Effortsto darify andimprovetheinvestigation of matrestment
dlegationsand licenang violationsshouldincludean emphasison
ensuring that independent decision makers handle complaint
investigations; on clearly defining the standard of proof to beused;
onass ging agencieswithinformation on how investigationsshould
be conducted (including how foster parentsmay participateinthe
process); on providing aclear, straightforward processfor foster
parentsto follow in chalenging placement of their nameson child
abuseregidtries, and on offering information and resourcestofoster
parents before, during, and after amaltreatment investigation.
Agency policiesmandating theautometic remova of childrenfrom
afogter family homeduring aninvestigation may nesdto bemodified
sothat children are not unnecessarily separated fromtheir foster
familiesin every ingtance

Foster and adoptive parent associations can play acritical
rolein hel ping craft effective proceduresthat make sure children
aresafewhile protecting the due processrightsof foster parents
accused of child abuse or neglect. Initiating task forces and
workgroupsto work with agency staff, attorneysand othersto
proposerevisonsto existing agency regulationsand policiescan
be an effective method of changing current practice. Inaddition,
associations can provide support to foster familiesundergoing a
maltreatment investigation by setting up support groups and
“buddy” systemsto explain the investigation processto their
members as well as maintaining a list of legal and other
professionad swith expertisein handling alegationsof maltrestment
against foster parents.”! Finally, associ ations can advocate for
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the establishment of ombudsman offices and advocacy centers
that provide support for foster families on a range of topics,
including managing matrestment alegations.

Statutes and regul ations about maltreatment investigations,
licensing deficiencies, and child abuseregistries can be complicated
and difficult tofind andinterpretinmany dates. Foster and adoptive
parent associations should work with agencies to write and
digtribute” plain English” informationa brochuresand materids, in
variouslanguagesto accommodated| foster parents, that explain
the processesthevariousagenciesin each state useto investigate
maltreatment reportsand how foster parents can participatein
those processes.”™ " Hands-on materials, including blank copies
of theformsagenciesusein documenting their investigationsshoul d
be provided to all foster familiesasamatter of course. These
material s should be made easily accessibleto foster parentsat
associ ation meetings, foster parent conferences, child welfare
agencies and other places foster parents gather for training,
support, and information.

Whilewritten materialsare useful, foster parentsaswell as
agency daff and othersinvolvedin theinvestigation of child abuse
and neglect infoster carewould benefit from training on how the
investigation processis handled in each state (and sometimesby
locd areaswithinagtate).” Training curriculashould bedesigned
with cross-training inmind for all membersof thechild welfare
team. Training should incorporate information onthelegal and
practice aspects of theinvestigation processaswell asprovide
concretetoolsfor both agenciesand foster parentson therights
and responsibilitiesof variousmembersof theteam.

Thetraining should clearly identify theagenciesinvolvedin
theinvestigation of matrestment, including privatefoster careand
law enforcement agencies. Differentiating between licensing
violaionsor deficiencies, child abuseor neglect reportsand crimina
prosecution should each be addressed in thetraining curricula.
Trainingoncivil liability andinsurance coveragefor foster families
shouldaso beavailableasan additiontothebasictraining curricula
onmaltreatment alegations.

Foster and adoptive parent associations can encourage
collaborativework with agenciesto provide such trainingto all
staff and toinclude highlightsfrom thetraining curriculain pre-

“Plain English” Materials

Training
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Supports for Families

licensing trainings for foster parents. Talking with agency
management about the heightened probability that foster parents
maly bereported for child abuse where none occurred aswell as
the effect of agency investigation proceduresontherecruitment
and retention of quality foster parentsarekey issuesto bring to
theattention of agency administrators. Most importantly, foster
parents must promote stability for children and seek to avoid
additiona traumafor childrenwho have already experiencedthe
emotional upheava of being separated fromtheir birth families™

Foster parentswho arereported for child abuse or neglect
experiencefear, confuson, and stress. Foster and adoptive parent
associations can provide an essential support lifelineto foster
parents during the investigation process and its aftermath.”
Providing easlly accessbleand non-judgmenta emotiond support
can help sustain foster parentsduring an especidly difficult time
and may improvethelikelihood that they continueto foster once
theinvestigationisover. Having accessto other foster parents
who haveexperienced an al egation and have successfully managed
thedituationisinvaluableto foster parentsduring theallegation
investigation process.

Various programsare aready in place acrossthe country to
support foster parentsin these circumstances. 1n some places,
Fogter Allegation Support Team volunteersarein placeto provide
support and information when a foster parent is accused of
madtreatingachild. InWashington State, thereisaFrg Intervention
Retention Support Team (FIRST) foster parent liaison employed
ineach of Sx regionsto assist foster parentswho areinteracting
with the state agencies doing investigations of child abuse or
neglect.i |n SantaClaraCounty, California, thechild welfare
agency hasafoster parent advocate who provides support and
assistance during an allegation of maltreatment.”™" |n many
instances, these programs can arrange to have asupport person
availablefor meetingswith the agency and offer information and
other tangibleformsof support to foster familiesundergoing an
investigation.

Foster and adoptive parent associations should consider
allegation information and support abasic servicethey offer to
their members. Foster parentswho are accused of maltreatment
should not be ostracized by others, but should be supported with
information and non-judgmental emotiona support inthe context

of promoting thewell-being of foster children. Publication of
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available services should be sent to foster familiesby local foster
and adoptive parent associations and agencies should be
encouraged to refer foster parentsto local support networksas
soon asan allegation of maltreatment ismade. >

LOOKING FORWARD: MAINTAINING A HEALTHY BALANCE

dtrestment infoster family homesisan emotiond topic.

Newsmediareportsof children harmedinfoster care
rightly fuel the nation’sconcernsabout thewel l-being of children
and contributeto animage of foster parenting that doesnot reflect
thequality of care provided by thevast mgority of foster parents
throughout the country. Inaddition, foster parentsthemselvesare
sometimes reluctant to raise issues related to the handling of
maltrestment reportsfor fear of appearing to endorse child abuse
or neglect at the hands of an uncaring and unscrupul ous foster
parent. Recruitment and retention of quality familiesto carefor
vulnerable children may also be affected by the publicimage of
foster parentswho do not treet their foster children asthey should.

Foster parents need to acknowl edge that maltreatment can
and does occur infoster family homes, but take a professional
attitudein addressing theredlity that areport of maltreatment may
occur even when afoster family has provided excellent carefor
their foster children.”*Working with agenciesto revise procedures
to ensurethat children are safe and well-cared for while having
gppropriate safeguardsin placethat avoid the unnecessary remova
of childrenfrom stable, loving foster familiesand ingppropriate
labeling of their foster parentsaschild abusersaregoaseveryone
can support.>

Foster parents facing an allegation of maltreatment must
undergtand thedifficult position child welfareagenciesexperience
intryingto assessand protect the safety of thefoster child while
maintaining apositivere ationshipwith thefoster family. Taking
actionsthat minimizetherisk that amatrestment report will occur,
preparing in advancefor the possibility that one could arise, and
investigating optionsfor support and help fromwithinand outside
the agency allows foster parents to weather the stressful
crcumgtancesof having andlegation of mdtrestment madeagaingt
them.

Foster parents should support effortsto balance the need to
vigoroudly investigate reports of maltreatment with the need to
maintai n hedthy relationshipsbetween quaity foster parentsand
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their foster children. Children benefit from stability infoster care
and their foster parents are the source of that stability. Foster
parentswho maintain aprofessional, balanced approach to the
handling of maltreatment reportsimprove the way reportsare
processed intheir own cases, contributeto achangeintheway
cases are likely to be processed in the future, and promote a
positive publicimageof foster parents.
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