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he purpose of thischapter isto help foster parents

understand how child abuse and neglect cases proceed
through the dependency court system. Thefirst section laysout
the dependency structure, and discusses how thefoster parent
might beinvolved at each stage. The second section talks about
remedies, both through the agency and the dependency court,
that might beavailableto foster parentswhen achildisremoved

fromtheir homefor reasons other than maltreatment. DEPENDENCY COURT
]

Introduction

ependency court isboth similar to and different from

crimind courtin structureand operation. Understanding
how they aresimilar, aswell assometerminology used, will help
foster parents better understand the process.

Dependency court and criminal court aresimilar inthat they
both involve attorneys, evidence and courtrooms. In addition,
attorneysin dependency or criminal court cases have ethical
obligationstother clients. Thoseobligationsincludetheduty to
keep their confidences, and to provide zeal ous advocacy.

Our lega systemisadversarial, and it can sometimes seem
that the partiesareunwilling to cooperate. However, theadversarid
systemismeant to protect all partiesby alowing themto present
their case, and to refute evidence presented by others. Many
jurisdictions recognizethat the dependency court servesaunique
function, and that the adversarial model, which evolved before
therelatively recent devel opment of dependency law, does not
always serve the purpose of bringing parties together to
cooperatively arriveat asolution for thechild. Asaresult, some
dependency courtsarelessadversarial and moreinformal than
crimina courts.
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Typicaly, afoster parent’ sfirst exposureto dependency court
will beat atrial. Theterm “trial” meansaformal proceeding
wherethejudgetakesor hearsevidence presented by theattorneys
inaccordancewith statelaws, commonly referred to as* rules of
evidence.” Evidenceincludestestimony of witnessesunder oath,
documents, photographs, or physical objects (for example, a
weapon).

Therulesof evidencearevery complex and attorneysdevote
much timeand effort to mastering them. Foster parentsneed only
haveagenera familiarity with the concepts explained below to
understand how therulesof evidence shape court proceedings.

Duringthetrid theattorneysmay object to evidence presented
by an opponent on the groundsthat using such evidence breaks
oneor moreof therulesof evidence. Thejudge may overruleor
sustainan objection. If ajudge sustainsan objection, theevidence
isexcluded and the judge (or jury) may not consider it. If the
judgeoverrulesan objection, the evidenceisadmitted, and the
judge (or jury) considersit along with all of the other admitted
evidence. Jury trialsarerarely held in dependency cases. Itis
typically thejudge who makes decisions based on the evidence
presented. However, some statesdo usejury trials, usually in
TPR cases.!

A foster parent may beasked totestify by any of thepartiesin
acase: theagency, parentsor child. Testifyinginvolvesswearing
to an oath and being questioned by the attorney who requested
the testimony; thisisreferred to as“direct questioning.” The
attorney for any other party may then cross-examinethefoster
parent by asking questionsmeant to“ pokeholes’ inthetestimony
givenduringdirect questioning. (See: “ Tipsfor Tedtifyingin Court,”
page 3 for specific suggestionsto useif you are asked to testify.)

Theterm*“hearing” istypically usedin dependency court to
describe any proceeding where the judge considers evidence.
Sometimes, theword “trial” isused to differentiate caseswhere,
in addtion to the judge considering evidence, one or more
witnessestake the stand and testify under oath, and the rules of
evidencearedtrictly adhered to. Sometimes, in dependency court,
theterm “hearing” isused to describe both trialsand lessformal
proceedingsthat do not require strict adherence to the formal
rulesof evidence.
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Chapter 2

TIPSFORTESTIFYINGIN COURT

1. Be clear about what you do know and
do not dwell on what you do not know.

2. Stay cam and try not to take “attacks’ personally.

3. Slow the questioner down.

4. Do not answer a question you do not understand.

5. Do not let anyone put words in your
mouth.

6. Do not answer ayes or no question if
you are not absolutely certain.

7. Act objective and professional.
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8. Have an outline with you.

9. Know approximate dates
or know where to look for them.

10. Tell thejudgeif you need to explain something- do not let her
cut you off.

REMEMBER- Nobody LIKES this. Remember why you are doing it.

&

J
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Judges have different personalities, and courtroomstend to
takeonthetoneof thepresiding judge. Somejudgesmay allow
the partiesto speak informally, without having to take an oath and
be subjected to cross-examination. Somejudgesmay insist on
awaystaking forma evidence, by swearing thewitnessto an oath,
subjecting themto cross- examination, and having their testimony
recorded. Whether the judge will hold aformal or informal
proceeding usud ly depends onwhether the proceeding resultsin
afind order. Only find ordersare appedable, and it isnecessary
to ensure an adequate record ismadefor the appellate court by
taking and recording testimony. Generally, TPR hearingsand
adjudicatory hearingsthat determine whether abuse or neglect
occurred arethemost likely to be appedled and areheld formal ly
to protect theparties rights. Permanency hearing orders, however,
are considered final and appealable in only some states.
Therefore, permanency hearingsareoften hedinformaly.

Oneof themost important rulesof evidenceistheruleagainst
admitting “hearsay” evidence. Hearsay is an out-of-court
statement. It usually applies when awitness in court quotes
something they heard someonee sesay; that statement ishearsay.
For example, if the caseworker quotes astatement made by the
child’sdoctor, that statement ishearsay. Therulesof evidence
generdly donot permit hearsay duringaformd trid unlessahearsay
exception applies. This is because hearsay is second-hand
information introduced by aspeaker whoisnot in court, and not
subject to cross-examination; therefore, the information is
considered lessrdliable.

The first hearing in the dependency court process, the
dependency court shelter care hearing, must occur shortly after
thechildisremoved under emergency circumstances, sotherules
of evidence are often relaxed. 1n dependency court hearsay
statements made by the child, the parent or perpetrator may be
admissable. Therefore, casaworkersor othersmay testify tothose
satements.

The purpose of dependency court isto keep the child safe
andtofix the problemsthat caused the abuse or neglect. Many
times, themdtreatment will not risetotheleve of acrimind action,
sothewholecaseishandled exclusvely inthe dependency system.
If thedistrict attorney getsinvolved and pressescriminal charges,
both the dependency and criminal casesmay proceed at thesame
time, in both crimina and dependency court.
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Thetwo cases proceed in two separate courts because the
dependency court and crimina court servetwo different functions.
The criminal process punishes and deters criminal acts.
Dependency court doesnot punish parents, but strivesto provide
safety, permanence and well-being to children whilerehabilitating
the parents, where possible.

A dependency case often beginslong beforeit entersthe court
system.V A caseisinitiated when acall regarding suspected abuse
or neglectismadetothegate schild abusehotlinefor investigation.
A casaworker investigatesthe dlegationsand usually must meet
withthechildwithinaspecified period of time. Thefull investigation
must be completed within aspecified period of time, typically
around two months.

The caseworker not only determineswhether abuseor neglect
has occurred, but a so whether thechildisat risk of future harm.
In dependency cases, achild may beremoved if therisk of future
harm isimminent, which meansthat the Situation presentsahigh
likelihood of harm to the child. The caseworker must decide
whether servicesto thefamily would reducetherisk and allow the
childtoremainsafely inthehome.

A caseworker may provide services, likeaparent aide, for
example, and continueto monitor the situation. 1f the situation
doesnot improve, the casaworker may petitionthe court toremove
the child. Asdiscussed in chapter one, the judgewill haveto
make a finding that reasonable efforts were made to prevent
removal. For example, when oneparent has sexualy abused the
child, acourt order removing the offending parent from the home
and ordering no contact with the child might constitute reasonable
efforts to allow the child to remain safely in the home.

-
When a caseworker removes a child, the law requires a

hearing (oftenreferred to asashdter care hearing, remova hearing,
emergency hearing or other similar term) very quickly; typically
within oneto threedays. Theagency must asofileapetition,
whichisadocument with fact-specific alegations, that the parent
(or other person legally responsible for the child) abused or
neglected thechild.”

Stages of the Dependency
Court Process

Shelter Care Hearing
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Adjudicatory Hearing

During the hearing, thejudge* hears’ thepetition; that is, she
hearsevidenceregarding thedlegationsinthepetition. Thejudge
can order the agency to return the child home, place the child
temporarily infoster care, or, in some states, order thechildto be
placed with arelative or other suitable individual, such asa
grandparent or non-custodial parent.

After the shelter care hearing, the case proceedsthrough the
following stages: 1. adjudication, which determineswhether abuse
or neglect occurred; 2. digpogition, which determineswhat services
the family requires; 3. the permanency hearing, discussed in
chapters one and three; and, if the family cannot be reunited,
4. termination of parental rights(TPR). Each phaseisdescribed
indetail below. (See* Stages of the Dependency Court Process’
ontheopposite page.)

After the shelter care hearing, which determinesthechild’'s
immediate need for protection, the court must decidewhether the
parent abused or neglected thechild. That typicaly happensina
proceeding commonly referred to asthe adjudicatory or fact-
finding hearing. Insomedtates, the court must hold an adjudicatory
hearingwithinare aively short timeframe, usudly 60 days. Many
states do not have mandatory time framesfor adjudication, but
sincethe passage of ASFA, courtsaremore aware of the need to
determinewhether abuse or neglect occurred well beforemaking
apermanency decision. Thistypically occurs12 monthsafter the
child entersfoster care.

Theagency petitionsthe dependency court to obtain acourt
order directing an uncooperative parent to participatein services
andto placethechildinfoster carewhen necessary. Theagency's
roleistorehabilitate thefamily, and to obtain permanency for the
child.

At thefirst court appearance, thejudgewill probably assign
the parentsan attorney." Thejudge may also assign an advocate
for thechild, oftenreferred to asaguardian ad litem, or asimilar
term. The advocate may be an attorney or work under the
supervision of an attorney. Therole of the advocatewill vary
depending onthe state. Somejurisdictionsuse CASA (Court
Appointed Special Advocates) representativesto advocate for
thechildren, inadditiontolega advocates. Theroleof the CASA
representativeisto make recommendationsto thecourt andtobe
surethe child’'sinterestsare protected. (A government attorney
will typically represent the agency in court.")
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Stages of the Dependency Court Process

Removal by
caseworker of
child from
birth family

Dependency Court

Typically within 1-3

A

o
£
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Emergency foster or kinship care
placement

Foster parent rarely asked to
testify at this stage

.

Where will the child be

Should the child be removed Did the parent do the thing placed and what must the
from the home? they_are aE:cused_ of? family do?
Removal or Adjudication Dispositional
Shelter Hearing Hearing Hearing

1
Care
< Held either in court Did the parents do what

they were supposed to do?
or at the agency How is the child doing?

Six-Month
Review J

‘_‘—{ Maximum of 12 months

Foster Parent Input

-

4

What should the permanent

plan be? Foster Parent Input >
Permanency
Hea” ng Other caregiver input >

Adoption Guardianship @ APPLA

Should the rights of the parent
be terminated?
Should the child be freed for
adoption?

TPR Hearing

0
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Dispositional Hearing

The parent may admit to some or all of the allegations or
request afull trial. At thetrial, the agency must offer enough
evidenceto establishthat thealegationsaretrue. Theagency would
probably not call thefoster parentsto testify at thisstage of the
proceedings, sincethey typicaly have nofirst-hand knowledge of
theincidentswhichledtotheallegations.

However, sometimesfoster parentsgain knowledgethat one
of the partiesmay wish to provideto the court. For instance, the
child may disclose details of the abuse or neglect to the foster
parents. Thefoster parentsmay be asked to testify tothechild's
statement under an exceptionto thehearsay rule. Attorneyshave
an obligation to preparether witnessesfor court, so they should
helpfoster parentsthey call aswitnesses preparetheir testimony.
Foster parents should request hel p preparing for court assoon as
their testimony isrequested.

In order to securethefoster parents’ presenceat thetrial, the
attorney may servethefoster parentswith asubpoena, an order
mandating that they attend court. A subpoenashould never be
disregarded, asthat could lead to court imposed sanctions, the
most serious of which isimprisonment. (See“Should | Goto
Court?’ on page 14 for moreinformation.)

Foster parents should keep in mind that the purpose of an
adjudicatory hearing isto determine whether abuse or neglect
occurred. Thejudgewill not beruling on other matters, such as
the permanent planfor thechild. However, thedispositiond hearing
issometimesheldimmediatdly following theadjudicatory hearing,
asexplained further below.

If thejudgerulesthat the parent abused or neglected thechild,
the case then proceeds to a dispositional hearing. At the
adjudicatory hearing, thejudgemay “ rulefromthebench,” meaning
shewill makeher rulingimmediately after hearing dl theevidence,
or shemay takethematter under consideration andissueawritten
order at alater date. If thejudgeissuesaruling onthe abuse or
neglect from the bench, the dispositional hearing may be held
immediately following the adjudicatory hearing. Or, thejudge
may adjourn (postpone) the matter, so that the partiescan prepare
reportsor gather evidencefrom current service providers.
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Thedispositional hearing resultsin an order of disposition,
which contains provisionsthe parentsmust follow. Often, this
part of the proceeding is more informal, meaning hearsay is
admissible, and the partiesmay be ableto provideinformationto
the court without swearing to an oath.

Often, the parent will agreeto thedisposition proposed tothe
judge by thechild welfare agency, or may disputeonly aportion
of theagency’sdisposition. If the partiescannot agree, thejudge
will decideonthedisposition.

Typicdly, thedigpostionisaspecificlist of serviceswithwhich
the parent must comply. The order may also contain specific
conditionsfor the parent; for example, that the parent demondtrate
an ability to maintain astableresidence. Becausetheagency is
under an ongoing obligationto providereasonableeffortsto reunify
thefamily, they must help the parent meet the conditions of the
dispositiona order.

The court may also order the agency to do specific things,
such astrangport the parent to counsaling visits. Additiondly, the
judge may order the agency to provide specific servicesto the
child. Typically, thedispositional order will contain avisitation
schedule. The order could contain a “stay away” provision,
sometimescalled an* order of protection,” orderinganindividual
to stay away from the child. The order remainsin effect until
amended by the court. Without the court’s consent, the parties
cannot agreeto disregard any provisionsof thedigposition ordered
by thejudge.

Beforeissuing an order of dispostion, the court hearsevidence
about what servicesand reunification effortswill be most helpful
inrehabilitating thefamily. The court may also hear evidence
regarding thechild’'sstatusin order to makeadecisionregarding
vigitation and servicesfor thechild.

Federa law specificdly grantsfoster parentstheright to notice
and opportunity to be heard at permanency hearings. Thelaw
also requires that the judge hear evidence about the child’s
permanency plan, safety, and well-being at the permanency
hearing. Therefore, permanency hearings, explainedindepthin
chaptersoneandthree, offer thebest opportunity for foster parents
to provide information about the child. Foster parents should
takefull advantage of every permanency hearing by sending a
court report and by being present whenever alowed by the court.

Permanency Hearings
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Termination o

Parental Rights (TPR)

When reunificationisnot an option, theagency will bring an
actiontofreethechild for adoption. Thoseactionsaretypicaly
caled“termination of parentd rights’ actions, or TPR. Whenand
how the agency may moveto terminate parental rights depends
ondatelaw. Somegenera provisonswhich apply in most States
arediscussed here.

Theagency must provegrounds(basicfacts) inorder toprevall
onatermination of parental rights. Thosegroundsare contained
in state statutesand vary from stateto state. The most common
TPR ground isthe parents’ failureto planfor their child. That
meansthe parentshavefailed to demonstratean ability to carefor
their child and failed to take stepsto improvetheir ability to care
for their child despite reasonabl e reunification effortson the part
of theagency.

For example, the agency may allegethe parent obtained a
substance abuse evaluation but only attended half of the
recommended counseling appointments, resultinginafailureto
remedy theaddiction, and acontinuing inability to parent thechild.
A parent’s severe abuse or failureto maintain adequate contact
withthe child may a so begroundsfor TPR. Other groundsmay
incdludeaninability to parent dueto mentd illness, mentd retardation
or chronic substance abuse.

TPR proceedingstend to be more complex than other phases
of thedependency processbecausethe agency usudly must prove
incidentsthat occurred over alonger period of time. Inaddition,
the agency must carefully present the case, as TPRsare more
likely to beappeded, giventhe seriousfina natureof theresulting
order. A carefully presented caseis morelikely to prevail on

appedl.

At the TPR proceeding, the agency may call anumber of
witnesses, including foster parents, service providerswhoworked
with thefamily, agency caseworkersand expert witnesses, such
aspsychologistsor psychiatristswho can testify to the parent’s
ability to carefor thechild.

Depending on state law, the agency may not only haveto
provethegroundsfor TPR, for example, the parent’sfailureto
plan, but also that TPR is in the child’s best interests.
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Atthe TPR stage, thefoster parent may beasked totestify as
to how thechildisdoing infoster care, how visitation affectsthe
child, theneedsof thechild or other matterswhichwould helpthe
court determinewhether it isin the best interests of the child to
terminate parental rights. If not asked to testify, foster parents
may consider attending court inthe event the court or any of the
parties decideto seek that information. Or, thefoster parent may
wishto bring important information to the court’ sattention even if
they have not been asked to testify.

Thefoster parents' right to noticeand opportunity to beheard
doesnot currently extend to al dependency hearings.* But unless
expressy excluded by thejudge, foster parentsmay attend hearings
and ask the judge for permission to speak. Generally, foster
parentsrece venotice of impending hearingson behaf of children
intheir care. Foster parents can also request notice from the
agency or the court, or they can ask to benotified by thechild’s
advocate.

If foster parentsrequest to testify at aformal trial, the law
would requireashowing that thefoster parents’ testimony would
bemateria and relevant, which meansthat thefoster parentsmay
haveto explain to thejudgewhy they believetheir testimony is
important. At moreinforma proceedings, thejudgehasdiscretion
astowhether to allow foster parentsto speak. Theattorneysin
thecasemay bewillingtoassist foster parentsin presenting their
information if they believe it will benefit their client.

Foster parents should shareimportant information first with
the agency who, as custodian, hasresponsibility for thechild’s
careandwell-being. Butif theagency doesnot bringtheinformation
to the court’sattention, foster parentsshould inform the court that
they wish to make a statement. They may also provide the
information to the child’s advocate or the parent’s attorney.

K eeping information from the agency or other parties may
damagethecredibility of foster parentsinthe courtroom, asthey
may beseen astryingto drcumvent theagency. Sharinginformation
isdsointhebestinterestsof thechild asit dlowsall the partiesto
work on effectivesolutionsto problems. Therefore, foster parents
shouldtakecareto ded openly and honestly with al partiesduring
the court process.

Foster parentsmay sometimesfed asthough they should not
haveto shareinformation wheninformationisroutindy kept from

Foster Parent Involvement in the
Dependency Process
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Court Orders

Other Appearances

them. But the rules governing information sharing and
confidentiaity arecomplex, and often partiesarenot freeto share
information with thefoster parents. Asdiscussed earlier, only
partiesto the proceeding are entitled to information provided to
thecourt, andfogter parentsarerarely awarded party status. Foster
parents should concentrate on getting their own message across
in an effective way, and should not attempt to hide or conceal
information from partieswho havetheright to all information
provided to the court.

I nadditionto the phases of dependency proceedingsdescribed
above, the court may schedule asmany additional appearances
asnecessary. An appearance (sometimes called astatus check,
or other similar term) isascheduled return to court, usually to
check on the status of the case. The judge may schedule an
gppearanceto consder new reportsor homestudies, or to monitor
the casein order to be sure the parties are complying with the
court’'sorders. Thefreguency and length of appearancesvary
according to thejudge' s preference.

Appearances can be confusing becausethey often do not have
aclearly defined purpose, yet they may resultinthejudgeissuing
animportant order. For example, at an appearance scheduled to
review service provider recommendations, the judge, after
receiving the recommendation of amenta health counselor, may
change visitation from supervised to unsupervised. |mportant
changes in court orders can occur at any type of hearing or
appearance, since the judge hasalot of discretionin how and
whento makeorders protecting children. Eventheagency cannot
be certain of the outcome of any given court proceeding. That
can makeit difficult for foster parentsto determinewhether they
should attend court proceedings. (See*“Should | goto Court?’
onpage14.)

Goingto court to giveinformation isdiscussed indepthin
chapter three. Foster parentsshould beawarethat testifying asa
witnessinacourt proceedinginvolvesmany consderations. Being
asked to take the stand and swear to an oath can intimidate even
trained and experienced caseworkers. (See“Tipsfor Testifying
inCourt” onpage3.)

A court order can beverbal or written. Theorder goesinto
effect assoon asthejudge spesksit from thebench. Most orders
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get reduced to writing, but thetimein which that occursvaries
widely fromjurisdictiontojurisdiction. Only partiesareentitled
to receive the court orders, but, in some cases, courts may be
willing to add foster parentsto thedistributionlist. Very often,
court orders contain provisionswhich affect foster parents.

For example, anincreasein vigtation will affect foster parents
who providetransportation to visits. Sometimes, ajudge may
specifically order foster parentstotakeaparticular action; for
example, to notify the court of any changeinachild’smedical
condition. If the court orderscontain provisionsaffecting them,
foster parents should receiveacopy of theorder. If they do not,
they should ask the court clerk to add them to the court order
distributionlist. If thecourt isconcerned about foster parents
receiving confidential information contained in court orders, the
court may bewilling to delete confidential information, but alow
them to receive therest of the order. Evenif the court sends
written ordersto thefoster parents, prompt recel pt dependson
thecourt’sability toissuewritten ordersquickly.

Because of limited resources, case workers may not have
timeto carefully explain court ordersto foster parents, or may not
attend court proceedingsthemsalves. Therefore, attending court
isthe best way for foster parentsto keep aware of court action.
(For moreinformation, see“ Should | goto Court?’ on page 14.)

WHENACHILDISREMOVED
]

Thissection will explainwhat authority dlowsafoster

parent to challengedecisionsto removeachildfromthe
foster parents home, and how foster parents might use such
authority to seek remediesfrom theagency and/or the dependency
court. Sometimes the agency or the court changesthe child’s
placement based on adetermination that the child would be better
off in another placement. For example, acourt may order achild
tobeplaced withare ativeor different foster family after thechild
hasbeenlivingwith afoster family for asignificant period of time.
Thissection doesnot addressthe Situation wherethe agency has
charged the foster parents with maltreatment of the child or
licensing infractions; thosetopicsare addressed in chapter four.

Foster parents often fear that achild will be removed from
their homewith nowarning. Asdiscussed earlier, anumber of
protections exist to safeguard theright of biological parentsto
raise their children. Foster parents do not have the same
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Should | Goto Court?

It can bedifficult to get to every court date, especidly if you carefor multiple
children. Insomecourts, itisnot uncommon to wait for hoursbeforeyour caseis
heard. Sometimes, after much waiting, not much happensin the courtroom. There
areno hard and fast rulesfor determining when you should goto court, but following
aresomefactorsto consider:

What is the purpose of the court date?

It can bedifficult for non-attorneys, even caseworkers, to determinethe
purpose of a particular court proceeding. Some courts schedule frequent
appearancesjust to check on the status of acase. Oneway to determinewhether
asubstantive hearing will occur, (vs. abrief statuscheck) isto look at how much
timeisallotted for the case. A brief appearancewill typically be scheduled for 15
minutesor so, whileahearingwill typically be scheduled for ahalf-hour or more.
You canusudly get that information fromthe court clerk.

If acaseisscheduled for ahearing, try to determinethe stage of the case,
whichwill indicatetheissuesonwhichthejudgeislikely torule. Forexample, atan
abuse/neglect hearing, the judge will rule on whether the parent is guilty of
maltreatment. At the permanency hearing thejudge choosesthe plan based onthe
needsof thechild. Asdiscussedin chapter three, foster parentshave animportant
roleto play at the permanency hearing stage.

Do | have an important message for the court?

If you have new information about the child’s status, you should consider
going to court. You should shareimportant information with the agency and the
child’sadvocate. Evenif the caseworker or advocate relaysyour messagetothe
court, thejudgewill most likely have questionsfor you, sinceyou arethe source of
theinformation.

Alsokeepinmindthat evenif you have submitted awritten report, it may
bebeneficia for you to attend to ensure thejudge considersyour report and has
accurately interpretedit. Being thereto clarify pointsand answer questionswill aid
thecourt inmaking athorough decision.

Dependency Court and Removal of Children

Chapter 2



Chapter 2

Is there important information | could get from attending court?
Attending court can beagood way to |earn more about the case.
By attending court, you may beableto learn more about the child’sneeds,
hisfamily, and other background information. Youmay alsogainaclearer
understanding of the position of the parties, including theagency.

Will this be a rare opportunity to speak to the judge?

Because of strained resources, in some jurisdictions, cases are
scheduled only when absolutely necessary. If you are in one of those
jurisdictions, you should carefully weigh the need to go to court. If the
judge makesan important decision without the benefit of your input, it may
bealong time before the court hasan opportunity torevisit theissue.

Does the child need your support and assistance?

Above and beyond legal strategy, the most important reason for
going to court may beto support your foster child. Even older children
sometimesfind it difficult to beinthe courtroom, especialy if they haveto
testify. Do not let other partiesdiscourage you from attending court if you
fed your presencewill helpthechild.

Learn the local practice

You shouldfamiliarizeyoursdlf withloca practiceand customs, which
will help you make decisions about attending court. Local practiceand
custom can affect how often ajudge schedul es cases, whether thejudge
encourages partiesto resol ve disputes, and how thejudge preferstoreceive
input from foster parents.

If you cannot go to court

If you cannot attend court, but haveinformationto givetothejudge,
be sure to submit awritten report, and provide a copy to each party, as
discussed in chapter two. You may consider indicatinginyour report that
you are unableto appear in court, but would be happy to appear at afuture
dateto answer any questions, or providefurther information. If youdo not
attend ahearing and the court does not hear fromyou, they will assumethat
you have nothing important to add, and will proceed without your inpuit.

~

Dependency Court and Removal of Children

15



Protections for Foster Parents

protectionsashiologica parents. Thisisbecausether relationship
tothechildisof adifferent nature; it originatesin acontract with
thestate, and not inalega or biological relationship protected by
theU.S. Constitution. However, most stateshave at | east some
minimal protectionsfor foster parentswhen achild isremoved
fromtheir home.

Foster parents should arm themsal ves with knowledge about
their state’ srulesregarding removal beforeastuation ariseswhere
the child might bemoved. Many agenciesroutinely providethat
information to foster parents. If theinformationisnot readily
availablefrom agencies, foster parent associations should help
foster parentsfind and understand the gpplicablelawsand policies.

Once the agency has decided to remove the child, timeto
react is very limited. In addition, once removal becomes a
possibility, emotionsmay berunning high, which canmakeit harder
for the foster parent to concentrate on finding solutions.
This chapter discusses broad categories of protections and
remedies, and may use some state-specific examples. Foster
parents should understand that protections and remediesvary
widely from stateto state. Foster parentsare cautioned to seek
thelr gate-gpecificinformation. Understanding thebroad categories
and whereto look should makethat process somewhat easier.
(See*Checklist for Researching Removals’ onpage 17.)

Any protections foster parents have stem from specific
provisonsin statelaw passed by legidatures, or from statepolicies
enacted by childwefareagencies. Their protectionsdo not ssem
fromacongtitutional right to raisetheir foster child. Because of
biological parents congtitutionally recognized liberty interestin
raising their child, they areentitled to procedura protectionssuch
asparty status (discussed in chapter three), theright to appeal
decisions of the court and, in some cases, theright to counsel.
These protectionsare often referred to as* due process of law,”
or “dueprocess.”

Foster parentsare not automatically entitled to due process
when achild isremoved, so they must look to statelawsto see
whether their state has granted them specific protections, such as
theright to ask the court for party status, or theright to notice of
remova.* Inafew cases, some state courtshavefound that foster
parents have agreater interest in therel ationship with the child
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Chapter 2

/

CHECKLIST FOR RESEARCHING REMOVALS

O OO 000 0

O OO0 0000

(Note: Foster parent associ ationsmay wish to gather thisstate-specific

information and makeit availabletofoster parentsinthelr states.)

Havel researched statelaw, regulation and policy?

Dol havearight to notice?

Doesthe notice haveto beinwriting?

Am| entitled to reasonsfor theremoval ?

How muchtimedo | haveto respond to the notice?

Must | respondinwriting?

Dol havearight to an intra-agency grievance process? When must |
request it?

May | submit awritten statement?

May | bring an advocate?

May | challengethe decision produced by the grievance process?
Am| entitledto afair hearing (also called administrative review)?
Atwhat point must | request afair hearing?

Must my request for afair hearing beinwriting?

What must | bring with meto the hearing?

What may | takewith meto the hearing? (Bear in mind, you may want
to bring an advocate or attorney to thefair hearing.)

How do | appeal afair hearing decision? What isthetimelimittofile
the appeal ?

May the agency removethechild whilethedisputeispending?

I sthere an ombudsman programin my state that can help meinthe

event of adisputewiththeagency?

\
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Where to Look for

Foster Parent-Specific Protections

Types of Protection

Available

Right to Notice

wherespecid circumstancesexist, such asablood relationshipto
the child, long term placement, or pre-adoptive status.®

Protectionsgranted to foster parentscan becontained in state
lawsenacted by thelegidature (caled satutes), regulaions, which
areenacted by theagency toexplain or clarify statelaw, or agency
policy, which is drafted by the agency to guide practice.
Where there is a conflict between the state statute and the
regulation, the statuteisthe controlling authority. Agencieswrite
their own policies. They vary asto how strictly they implement
and enforce their own policies, however. Moreover, agency
policiesaredifficult to enforceasthereisnoright to challengean
agency breach of policy incourt.

Someagenciesmay seeviolation of policy asaseriousbreach,
whereas other agenciesmay regard policy merely asasuggested
practice, rather than amandate. Agency policy cannot contradict
statelaw or regulation. Agenciesare not required to maketheir
policiespublic, though they sometimeschooseto do so. Many
agenciesa so chooseto sharetheir policieswith foster parents.
Themost common placeto look for policy isonthelnternet.
Stautesand regulationsareavailabletothepublicthroughlibraries
and sometimesarefound onthe Internet aswell.

The protectionsavailableto foster parentswhen achildis
removed vary depending on whether the change of placement is
pursuant to the court’sorder, or whether itispurely an act of the
agency, though someprotectionsmay beavailablein either stuation.
Some of the most common protections found in state laws,
discussed morethoroughly below, include: theright to notice, the
right to an agency grievance procedure, theright toafair hearing
(also called an adminigtrative hearing), theright to apply for party
status, and theright to due process of law.

Receiving adequate noticeisvery beneficia to foster parents.
With adequate notice, foster parents can take stepsto prevent the
removal, and may successfully chalengethedecisonwithinthe
agency or incourt. Evenwith advance notice, thetimeframein
whichto act isoften short, ranging from aslittle as48 hours (by
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statutein the District of Columbia) to 30 days (according to the
Kansas Child and Family Services Policy Manual). However,
most statesthat provide noticefall around the oneto two-week
range. Some statesonly specify that the agency providenotice,
and do not specify the time frame, or method of notification
required.

When an agency removes children without giving required
noticeto foster parents, few remediesexist. Oncethe agency
has moved achild, the chancefor asuccessful challenge by the
child's foster parent diminish, as administrative law judges
(explained below) and courtsare morerd uctant to changeachild's
placement after he has been moved to anew home. The short
timeframesandlack of remedy makeitimportant for foster parents
tolearntheir state'spoliciesand proceduresbeforetheneed arises.

Not al statesthat providefor noticerequireittobeinwriting,
which makesit difficult to prove when inadequate notice hasbeen
given. Evenwhenwritten noticeisrequired, the agency doesnot
awayshavetogiveareasonfor theremova. Lack of detail inthe
noticemakesit moredifficult to prepareachalenge. Foster parents
should attempt to gain information as soon as possible after
receiving notice. |dedlly, thefoster parents should communicate
regularly with the caseworker about the case and the permanency
plan for the child. (Working with the agency and sharing of
information isdiscussed below.)

The service of noticeto thefoster parents may trigger the
foster parents responsibility totakeaction. For example, inTexas,
foster parents have 10 days after receipt of noticein which to
request a review of the agency’s decisionX’ Some notice
requirementsonly apply to foster parentswho have had thechild
for aspecified amount of time. For example, in Oklahoma, foster
parentsareentitled tofivedaysnoticeonly if the child hasresided
inthefoster homefor at least six months X

Many statesrequire the agency to give noticeto thefoster
parentsbeforeremoving achild from thefoster home. Provisions
contai ned within state statutes sometimesrequirethe agency to
givenoticetothechild, the child's parents, the child'sadvocate,
thefoster parents, and other parties. When theagency violatesa
foster parent’sright to receive noticeunder state statute, thefoster
parent should beableto challengetheviolaionincourt. However,
most statutes do not specifically say that thefoster parent may
challengethe suitability of thechild’snew placement. Therefore,
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Exceptions to
Notice Requirements

Agency Grievance
Procedures

asmentioned earlier, thereisno real remedy for thefoster parent
when theagency failsto providenotice.

However, aleging an agency violationin court may aert the
other partiesto agency actionthat isnot inthe best interestsof the
child. Thosepartieswho have standing to chalengetheremova
in court may be prompted to do so when thefoster parent brings
it to their attention that the removal wasabrupt, or without notice.

For example, once derted, the child’sadvocate may choose
to present evidenceto thejudgethat the child’s placement with
thefoster family should bemaintained. If thenotice requirement
iscontained in regulation or policy only, the provision cannot be
enforced in court, but thefoster parent may be ableto use other
authority to gain the court’ sass stance, whichisdiscussed below.

All lawsand paliciesexempt theagency from providing notice
when the agency must removethe child in order to protect the
childfromimminent harm. Insuch cases, theremova might lead
toformal chargesof maltreatment, whichisdiscussedin chapter
four.

Sometimes it is the court, not the agency, that decidesto
removethe child from thefoster home. Usually, courtsmakea
changein custody based upon the recommendation of oneof the
parties, most commonly theagency. If thecourt ordersthechange
in custody, the agency isgeneraly not responsiblefor providing
noticeto thefoster parents. If thefoster parentswerenot present
inthecourtroom, they may havelittleinformation about thereasons
for theremovd, andlittlencticebeforethechildisactudly removed.

After anagency givesthefoster parent notice, thefoster parent
may beentitled to anintra-agency grievance process. Thefoster
parent may havetofileagrievancewithinacertain period of time.
If foster parentshesitate and missthe deadline, they may losethe
right tofilefor areview of their grievance, soitisbest to notify the
agency, bothverbally and inwriting, of thedesireto chalengethe
agency’sremoval. Evenif not required, foster parents should
request review of aremoval decisioninwriting and keep acopy
to address possi ble questions about whether deadlineshave been
met.

Thegrievance processtypically includesameeting with the
agency staff to discusstheremoval. Thisprocessislessformal
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than an administrative hearing, discussed below. Agenciesset
their own policies determining how the meetingsare conducted
andreviewed. |dedlly, thosenotinvolvedintheorigina decision
will review the agency decisiontoremovesothat acertain degree
of impartidity isensured.

However, many regulationsand policiesdo not specify who
will overseethe processand makethefinal determination. Even
wherethepolicy clearly setsforth requirements, someagencies
do not adherestrictly to their own policy, asdiscussed above.

Some stepsfoster parents can taketo maketheir advocacy
during thegrievance processsronger include: bringing anadvocate,
submitting awritten satement, and researching whether theagency
must consider certainfactorsintheremoval.

Most policy provisonsareslent on theissue of whether the
foster parent can bring an advocateto grievance processmestings.
Anadvocate may be helpful wherefoster parentsfeel they are
too emotional to expressthemselves, or feel the advocate can
help them get their point acrossmore effectively. Foster parents
may consider asking alawyer, amember of their foster parent
association, or another knowledgeabl e person to accompany them
tothemesting.

Tipsthat will bediscussed in chapter threeregarding effective
presentation of factsto the court aso apply when presenting facts
totheagency. A child-focused and fact-based messageismore
likely to bereceived by the agency, and will helpthefoster parent
appear more objectiveand professiondl.

Preparing awritten statement servesseverd purposes. it helps
foster parents organizetheir thoughts, can be used to remember
important pointsduring the meeting, and servesasarecord of the
foster parents’ objections. Knowing whether thelawsor policy
requirethe agency to consider certain factorsin theremova will
help foster parents craft a stronger argument. For example,
according tothelndianaPolicy Manud, theagency must consider
specificissuesreated to how thefoster parentstreeat the child; for
example, whether thechildisallowed to interact freely withthe
foster family. <

Foster parents should attempt to learn the reasons for the
removal evenif theagency isnot required to explain them before
themeeting. Knowing the agency’sreasoning ahead of timewill
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Administrative Hearing

hel pfoster parentsaddressthe agency’ sconcernsmoreeffectively.

Some grievance procedures can be appealed to an
adminigrativelaw judge(typicaly cdledan“ALJ’") aspecidized
judgewho hearsappealsof agency decisions. Evenif thestate
doesnot providefor gpped of agrievancedecision, foster parents
may consider taking their concerns*®up thechain,” to ahigher
level of agency personnel. Though the agency responseto the
grievanceisnot gpped ableto the dependency court, foster parents
may cons der Smultaneous dependency court action, asdiscussed
below.

Some statesallow thefoster parent to challenge the agency
decisionin an administrative hearing, or “fair hearing,” asitis
sometimescalled. Theright to request an administrative hearing
may depend on the length of timethe child haslived with the
foster family. Thehearingisheld by an adminidtrativelaw judge
(ALJ), whoisusudly hired by thestate. TheAL Jreviewsagency
decisions, shedoesnot servethe samefunction asadependency
court judge. TheALJisonly empowered to review certain agency
decisions, asspecificaly set forthin statelaw. SoanALJcannot
review any decis onsmeade by the dependency court; for example,
avigtationorder.

Anadminigtrative hearingistypicaly held at astate agency
office, not inacourtroom. The proceedingsareheldinformally,
though some of the structure of the courtroom may beused. For
instance, theALJmay givethe partiesthe opportunity to make
opening and closing statements. The ALJwill usually accept
documentsas evidence, so thefoster parents should bring any
documentsthat support their position.

Examplesof useful documentsincludealetter fromthechild's
therapist saying thechildisdoing well inthefoster home, arecent
favorablereport card with positive teacher comments, or past
agency case plansstating thefoster homeisagood placement for
the child. Too many documents can dilute apositive message, so
itisimportant to carefully choose documentsthat makeimportant
points, rather than trying to admit everything ever written about
the case. Upon request, the ALJ may assist foster parentsin
obtaining rel evant documentsfrom the agency or other service
providers.
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Thepartieswill dso bedlowed totetify and to bring witnesses
with them. The proceedingsaretypically recorded, creating a
record to be kept by the state.

Whileadministrative hearing decisionsare appealableto a
state court (but not to the dependency court), an appellant (the
person appealing the caseto acourt) hasto provetheagency’s
decisonwasarbitrary and capricious, whichisavery highlegal
standard. The procedure can be complicated, requiring the
assstanceof alawyer. Becauseof thelikely findity of theALJs
decison, fogter parentsshould approach theadministrative hearing
very seriously, and should prepare thoroughly. Foster parents
may also consider hiring an attorney with experience in
dependency, foster care and adoption law to assist them.

If foster parentsfail to appear and do not notify the court of a
good reason beforehand, the judge may issue adefault decision,
whichessentidly meansthat theagency haswon. Sofogter parents
should immediately report any difficultiesthey might havein
attending proceedingsimmediately and directly totheAL Jsoffice
(and nat, for instance, to the casaworker). Foster parentscharged
with maltreatment of achild or licensinginfractionsmay aso be
entitled toan adminigrative hearing, whichisexplainedindepthin
chapter four.

Even when pursuing the agency remedies described above,
when an agency removesor proposestoremoveachild, thefoster
parent may also be ableto pursue remediesin the dependency
court at the sametime. Aswill be discussed in chapter three,
foster parentsmay not havethe samerightsasparties, sothey do
not have automatic standing to seek the assistance of the court.
But foster parents may be ableto usethe following methodsto
gaindirect accesstothecourt: alleging aviolation of their statutory
right to noticeif statelaw requiresit, filing apetition, making a
motiontointerveneasaparty or requesting aninjunction. Methods
for gainingindirect accesstothecourt include: contactingthechild's
advocate, making a report to the court, and participating in
permanency hearings.

Regardlessof themethod, foster parentsshould keepinmind
therulesabout providinginformeation to the court that are discussed
inchapter three. Child-focused and rationa argumentswill have
agreater chance of success.

Access to Dependency Court
When a Child is Removed
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USing the StatUtory |

Right to Notice

Filing a Petition

In some states, foster parents have aright to notice of the
child’sremoval pursuant to state statute (as opposed to agency
regulation or policy). It can beargued that withintheright to
noticeisanimpliedright to chalengetheremova. Foster parents
should complain of thelack of noticeand seek aremedy with the
court assoon asbecoming awvareof theremovad. It must be stressed
that challengesto aremova aremorelikely to succeed beforethe
child has adjusted to anew placement. Thecourt clerk should be
ableto guidefoster parentson what type of documentstofileto
chdlengetheremovd. (For moreinformation, see” Filing Petitions
and Motionswiththe Court” on pages26-27.)

Foster parents must have standing in order tofileapetition
withthecourt. If thejudge alowsthe petition to proceed, and
doesnot dismissfor alack of standing, thefoster parentsbecome
partiesfor the purposeof that proceeding. Thiswill helpdetermine
the meritsof thefoster parents’ petition. Foster parentsmay be
abletofileapetitionfor termination of parenta rights, adoption or

custody.

Somedatelawsspecificadly givefoster parentstherighttofile
aTPR petition. For example, in New York, thelaw statesthat
foster parentscanfileapetitionfor TPRif they havehad thechild
for 12 months* Somelawsareless specific, but could be used
by foster parents. For example, in Florida, any personwho has
knowledge of the aleged factsand believesthem to betrue can
fileaTPR petition.

For foster parents, following through and proving the case
after filing aTPR petition isimpractical without help from an
atorney. If foster parentsare not represented by an attorney, the
court may requirethem to present their own evidence and make
their own arguments. (Usually, the agency attorney presentsa
TPR case on behalf of the agency.) The court could requirethe
agency to“adopt” thepetitionfiled by thefoster parentsand prove
the TPR case.

Another way to gain accessto the dependency courtistofile
an adoption petition. Inmost states, filing for adoptionisonly an
option wherethe parents’ rights have been terminated and the
foster parentshaveagenuineinterestin adopting thechild. Filing
an adoption petition may makethe court morewillingtoalow the
foster parents to participate as parties in the dependency
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proceedingsand to challenge placement decisions, assomecourts
See pre-adoptive parentsashaving agreater stakein the outcome
of proceedings

In some states, foster parents may be ableto fileacustody
petition in order to present evidence on theissue of thechild's
custody. However, courts do not often hear custody petitions
when adependency caseispending. Courtsare often reluctant
to grant custody ordersto foster parents, whichwould givethem
additional rightsbeyond those granted by their contract withthe
agency or conferred by statute.

If the court has specificaly ordered that thechild beplacedin
aspecific foster parent’s home (as opposed to a blanket order
placing thechildin agency foster care), thefoster parentsmay be
abletofileapetition alleging the agency hasviolated theorder by
removing the child from the specific home ordered by the court x

Party status for foster parents varies by state, as will be
discussed in chapter three. Gaining party statusalowsthefoster
parent to make arguments and present evidenceto the court. It
dsodlowsthefoster parentsto gpped decisonsof thedependency
court, especiadly important when seeking aninjunction, whichis
explained below. Applyingtothecourt for party statusmay bea
confusing and complicated process for foster parents.
Many states' statutesdo not providefor party statusfor foster
parents, but if foster parentslivein astate that allowsthem to
seek party status, they should seek that statusbeforean emergency
arises.

Having party status makes it easier for foster parents to
immediatdy approach thecourt for assstanceif achildisremoved.
Insomedates, lawsmay grant foster parentsan automatic digibility
for party satuswhenthechild haslivedinther homefor agpecified
period of time. For example, in New York foster parentswho
have had the child for 12 months may interveneasaparty inany
proceeding involving the custody of the child.*
Afoster parent’sright tointervene asaparty comesfrom specific
statelaws, not from congtitutiona rights.

Foster parentsdo not have the same automatic constitutional
right to due processthat biologica parentshave. Generdly, courts
have been morelikely to recognize afoster parent’sinterest as
condtitutionally protected wherethefollowing factorsare present:
1. Foster parents have abiological relationship with the child,

Filing for Party Status
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Motions for the Court

Requeststothecourt asking the court to do something
specificarecalled “motions.” If you have made a decision to
approach the court about an issue, you may consider filing a
motion with the court. Each jurisdiction hasitsown rulesabout
how papersaretobefiled. You should seek guidancefrom the
court clerk or an attorney. Themotion below ismerely given as
an example.

Copiesof all paper sfiled with thecourt must be served
upon all parties, including the child’sadvocate, aswell asthe
par ents. Service of the paper smust be madeon thepartiesin
accordancewith staterules. In many (but not all) casesmailing
thepaperswill be consider ed sufficient service.

Foster parent associations, with thehelp of an attor ney,
may wish to draft a sample motion which follows state rules.
They may also wish to consult an attor ney about appropriate
service of papers.

Theform on theadjoining pageisasampleof aform to
be used in asking the court to intervene to prevent agency
removal of a child in a non-emergency situation. (Note:
“Movant” meansthe person bringingthemotion tothecourt.)
Thissameformat may beused for other motionsby substituting
appropriatelanguage.
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MOTION NOT IN USUAL SCHEDULE OF HEARINGS

No.

IN THE INTEREST OF 8 IN THE DISTRICT COURT OF
8

X.ETAL, 8 COUNTY
8

CHILDREN, 8 ___TH JUDICIAL DISTRICT

MOTION FOR REVIEW OF PLACEMENT

ThisMotionfor Review of Placement isbrought by , foster parent for thechildren,
In support, Movant shows:

1. On Friday, ,20__, Movant learned that the Department of Children’s Services,
temporary custodian of thechildren __and ____, intended to movethe children fromtheir current
placement on that day. The children havebeenintheir current placement for approximately one and one-
half years. Upon objection, the Department agreed that the children shall remainintheir current placement
until theissue of their placement can be decided by this Court. Movant requeststhat the court review the
placement of thechildren __and___, and decidewhether that placement should continue or be changed.

2. Movant further requeststhat the Court order that the children’s placement not be changed inthe
futurewithout written agreement of all partiesor prior approva of the Court.

Movant praysfor therdlief requested herein. Movant praysfor generd relief.
Respectfully submitted,

(Signandtypeor negtly print your name beneath your
signature.)
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Court Removal

Temporary Injunction or Stay of
Proceedings

2. Therelationship with the child existed beforethe foster parent
becamelicensed, 3. Thepermanent planisnolonger reunification,
and 4. Thefoster parentshave entered into an adoption agreement
withtheagency.

Bascdly, courtsaremorewillingtorecognizeaninterest where
thefoster parents have significant tiesto the child and thefoster
parent-foster child relationship doesnot interferewith the parents
rights

If state law lacks statutory protections, foster parents may
havetorely on congtitutional due processarguments. Formulating
condtitutiona argumentsgoesbeyond most non-atorneys ahilities.
Retaining alawyer may be necessary wherefoster parentshave
no statutory remedies, and they wish to gain direct accessto the
court.

Whenitisthe court rather than the agency who removesa
child, whether because of an agency’ srecommendation, or other
evidence presented to the court, thefoster parent hasfewer options
available. Theagency administrativeremediesdo not apply to
court removals. If foster parentswere absent from court and are
surprised by a court decision, they should attempt to get
information to the court as soon as possible. A court that has
already made adecisionisunlikely to overturn itself without
compelling new evidence. Thisunderscoresthe need for foster
parents to keep the court regularly informed of important
information regarding thechild.

Someagency regulationsand policiesprovidethat once foster
parentschalengeaproposed removd, thechildwill remaininthe
home until the agency makesafinal decision. If foster parents
fear theagency will movethechild whilethey aregoing through
proper agency grievance procedures, foster parentsmay consider
filingamotionfor aninjunction (sometimesaso cdled a“ say”),
whichisacourt order directing the agency not to movethechild
until afinal decisionisissued. Generaly, only partieshavethe
rightto seek astay. However, evenif thefoster parentsareunsure
as to whether they qualify for party status, a request for an
injunction, evenif not granted by the court, will alert the parties
and the court of the need for immediate action to prevent removal
of thechild.
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The child has recognized rights in a child dependency
proceeding, and thushastheright to chalenge placement decisons.
Yet, often children’sadvocatesdo not learn of placement changes
until theagency hasmoved achild. Sharinginformationwiththe
child’sadvocate alowsthe advocateto make atimely decision
about whether to opposetheremoval. Evenif thechildistoo
young to participate on his own, the advocate can present
information to the court, seek aninjunction on the child’sbehal f
and present thechild’ spostion. If thechildisold enoughtoexpress
himself, the foster parent should encourage the child’'s
communication with the advocate, so the advocate can makea
decision on how to proceed that takesthe child’swishesunder
congderation.

Especidly if theagency hasnot yet removed thechild, sending
areport to the court can effectively put the court and other parties
on notice of changes. A proactivejudge may call ahearing sua
sponte (on itsown motion) to gather morefactsand determine
whether achangein placement isin the child’ sbest interests.
However, somejudgesaremorelikely to defer to agency decisions
unlesschallenged by the parties. Additionally, inaminority of
states, statutes do not allow judgesto choose a specific foster
homefor placement

Thefoster parents’ right to participatein permanency hearings
isdiscussed fully in chaptersoneand three. Permanency hearing
participation may beameansof chdlengingaremovd, if thetiming
coincideswith the agency’sdecisiontoremove. Morelikely, it
canbeused asa preventivemeasure. If foster parentshave been
regularly providing informationto the court, the court and other
advocatesin the case will have aclearer picture of thechild’'s
situation, and will be better ableto formulate an opinion about
whether theremoval isinthe child’ sbest interests.

Hearing regularly from foster parents may make the court
morelikely to entertain their arguments, especialy if the court
feelsthefoster parents know how to effectively present child-

Indirect Access to Court

Sending a Report to the Court

Participating in Permanency
Hearings
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Foster Parents Challenging
Removal

“Rights and Remedies”
Johnny’s Best Interests

focused information. Similarly, establishing good, ongoing
communication with theagency will help prevent theagency from
making removal decisionswithout full informationfromfoster
parents.

The following scenario is provided as an example of how
foster parents might use some of the suggested remedies
discussed above.

Johnny is seven years old and lives with the Smith foster
family. Ten months after he was placed with the Smiths, Mrs.
Smith received a phone call from Johnny’s caseworker telling
her the agency had decided to remove Johnny to another foster
home so that he would be closer to his siblings, as required by
state regulations. The Smiths were very upset since they had
grown attached to Johnny and Johnny was finally, after a
rough adjustment period, starting to settle into their home
and express affection toward the Smiths. His grades had gone
up, and his teachers commented that he seemed better able
to concentrate while in class.

The Smiths inquired about their rights from the caseworker,
who was not sure how to answer their questions, but said she
would check with her supervisor. While the Smiths waited
for a response from the agency supervisor, they drafted a
report outlining their concerns for Johnny should he be
moved, and expressed their interest in adopting Johnny should
he be freed for adoption. They also wrote that they would be
happy to provide frequent visits between Johnny and his two
sisters. They sent the report to the agency supervisor, the
court, the child’s advocate and the parent’s attorney.

They then contacted their foster parent association. The
foster parent association does not give out legal advice, but
they did provide the Smiths with general information about
remedies available to them through the agency and through
the court. They learned that state policy required that they
get 10 days advance notice before removal, and that they
were entitled to an agency grievance meeting.

Having already received notice from the caseworker, the
Smiths requested an agency grievance meeting, which was
granted. They asked their attorney to accompany them. At
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the meeting with the caseworker and her supervisor, they
discussed their concerns. Their attorney was able to point
out to the agency that the regulations requiring Johnny be
placed closer to his siblings could be waived under certain
circumstances. The agency said they would consider the
information the Smiths provided and get back to them.

In the mean time, the child’s advocate decided to file with
the court a request for an injunction to stop the agency from
moving the child until the court could hear evidence on the
matter. The court scheduled a hearing right away. The
advocate interviewed Johnny at his school. He told his
advocate that he really liked the Smiths and this was the first
time in his life he felt he could relax and just be a kid. He told
her he did not want to move.

The advocate asked the Smiths to testify during the
hearing on the injunction. After hearing evidence presented
on all sides, the judge issued a temporary order forbidding
the agency from moving Johnny, and scheduled a permanency
hearing to be held in one month.

The Smiths planned to attend the permanency hearing,
and to provide a more detailed report to the court in advance
of the hearing, describing issues related to Johnny’s well-being.
At the permanency hearing, they planned to tell the judge
they would not only consider adopting Johnny if he were freed
for adoption, but also consider adopting his two younger
sisters.

Foster parents should establish good communicationwith the
agency. |If the agency hearsfrom the foster parent only when
problemsarise, the casaworkersmight tend to seeonly thenegative
side of the placement. Foster parents should use a balanced
approach to presenting information.

Caseworkersdeal with high casel oads and demandsfrom
many different system participants, whiletrying to make good
decisonsregarding thechildren. Foster parentsshould bemindful
of thelimited timeand resourcesthat face casaworkersonadaily
bass. That should not stop foster parentsfrom sharing information
that will help casaworkersstay ontop of their cases.

Interacting with the Agency
Prior to Removal

Collaborating to Help Children
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Case Planning

Foster parentsshould consider sending ashort, friendly | etter
tothe caseworker every quarter or so, bringing himupto dateon
thechild shedlth, well-being and progress.

Including thingslikegood school grades, attendanceat family
eventsand participation in community activitieswill givethe
casaworker apositive, morethorough pictureof thechild. Those
|etters should become part of the agency fileand provide good
information to anyone reviewing the casein thefuture. Child
welfare caseworker turnover tendsto be high, so an established
record for new caseworkers can bevery useful during periods of
worker trangtion.

The case planisaformal document that isoften sent to the
court and the other partiesinthecase. Federal law requiresthe
child welfare agency to provide case planning to every childin
foster care i Agencies hold case planning meetings in
conformancewith federal and state requirements. “Caseplan”
may bereferred to by different terms, such as* treatment plan,”
“serviceplan” or “placement plan.” If possibleunder staterules,
foster parentsshould consider attending and participating in case
planning mestings

Asmentioned in chapter one, many states, pursuant to their
Program Improvement Plans (PIPs), areincluding foster parents
in case planning. The case planning meeting presents an
opportunity for thefoster parent to shareand receiveinformation.
By providing a forum for communication, it also promotes
understanding and cooperation among the participants, including
the birth family and the caseworkers. The agency oftenrelies
uponinformation presented at the case planning meeting to make
important decisons. Foster parent input contributesto the quality
and thoroughness of those decisions.

Inmany Satesfoster parentshavetheright to either acopy of
the plan or portionsof the plan. They should awaysask for the
caseplan. Theplanusudly specifiesthe serviceswhichthefamily
and thechildwill recelve. Staying informed about the case can
helpfoster parentsunderstand wheretheir input would be hel pful
and allow them to have more pointed conversations with
caseworkers.
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LOOKING FORWARD: IMPROVING FOSTER PARENT/

Foster parentsoften fear that the agency will retaliate
againg themif they assert their rights, ask for services,
expressadesireto adopt, or contradict the agency in any way.
Thereareno good statisticson how often retdiation occurs. But
regardlessof how oftenit actualy happens, thefear of retaiation
isvery redl.

Twenty-seven states use child welfare ombudsmen programs
to deal with complaintsabout child welfare agencies, including
complaintsabout retaliation. Some statesusetheir ombudsmen
programsto provideresourcesto foster parents*VThe programs
differ intheir mandates, rolesand functions. Some programs
respond to al complaintsabout the child welfare system, while
somerespond specifically tofoster careproblems. 1n somedates,
theprogramsdo not fall under thedirect control of thechildwefare
agency, alowingfor grester autonomy.

Ombudsmen provide information and assistance to foster
parents, but not all programsdirectly advocatefor them. Some
may takeonamoreneutra, orintermediary role. Incontrast,ina
few states, the ombudsman actualy haspower tofilesuit on behaf
of thefoster parent. ¥ For exampl e, the Connecticut ombudsmen
brought suit asnext friend to afoster child who wasabout to age
out of the system with several unmet needsafter alifein out-of-
stateingtitutional care. Ombudsmen in Connecticut also signed
on to two suits against the state to recover unpaid medical
reimbursements to foster parents, and a suit against the state
alleging afailureto create optionsfor kidswith special health
needs. > Anideal program would provide advocacy for foster
parents, while maintai ning decision-making independencefrom
theagency.

The Foster and Adoptive Parenting Advocacy Center inthe
Didtrict of Columbiaprovidesagood working modd of aprogram
that provides advocacy for both individual foster parentsand
systemic reform. With privatefunding obtained in collaboration
with others, including the local foster parent association, the
program providesavariety of services. They inform, advise, and
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New Legislation

Foster Parent Bills of Rights

directly advocatefor foster parentswhen necessary. That direct
advocacy might include scheduling ameeting with the agency to
discuss concerns, or accompanying thefoster parent to court.

The program and the agency maintain a good working
relationship, and areoften ableto resolvedisputes. Inadditionto
professional, paid advocates, the program also uses peer
advocates, who arefoster parentswith specialized training.

When disputes cannot be resolved, and the foster parents
requirelega counsel, the program relies on resourcesthey have
deveoped inthecommunity. The Children’sLaw Center, aswell
asloca pro bono attorneys provide representationin some cases.
By working closely with partnersin the community and engaging
inthoughtful advocacy work, the program hasbeen successful in
gaining important reformsfor foster parents. For example, the
District of Columbiaagency policy now requirestheagency to
providethefoster parent with acase-gpecific packet of information
about thechild.

The Foster and Adoptive Parenting Advocacy Center shows
how, through the spirit of leadership and collaboration, foster
parentscanrisetothelevel of community stakeholder.

Washington State recently enacted | egidation that addresses
the concernthat agenciesmay sometimesretaliate against foster
parents. The law allows foster parents to file complaints of
retaliation with the state ombudsman and directsthe ombudsman
toidentify trendsand mandatesthe agency to devel op procedures
for responding to recommendationsfrom the ombudsman’soffice.
The new |legid ation represents an acknowl edgement that foster
parentsshould betreated fairly.

Some states have incorporated foster parent bills of rights
intotheir child welfarelaw> Thehillsvary intheir content and
emphasis. Examplesof common provisionsincludethefoster
parent right to betreated with dignity, receivetraining, and know
agency policiesand procedures. Current billsof rightscould be
strengthened with more specific language addressing important
needs of foster parents: for example, laws providing adequate
noticeinthecaseof removads, or dlowingfor party satusincertain
Stuationsto alow foster parentsto participate morefully in court
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proceedings. A national model of lawscould provideguidanceto
thestateson effectivelegidation for foster parents.

In most states, therightsof foster parentsarelimited. Laws
and policiesregulating their ability to chalenge agency decisions
andfully participatein the court processaredifficult tofind and
use. Whileno child should be maintained in an unsafe home,
removalsshould be given careful consideration, with input from
al theparties, to minimizeremova sthat could damagethechild's
developmental progress and cause unnecessary disruption to
families. Weneed clear laws, procedures and policiesthat take
into account theimportant rolefoster parentsplay in children’s
lives
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iA government attorney may have a greater duty than other attorneys to disclose information to the court. See Renne,
J., Legal Ethics in Child Welfare Cases, Washington, D.C.: American Bar Association, 2004.

iFor example, jury tridlsare availableinAZ, CO, and TX.

iiiCecilia Fiermonte, Determining the Burden of Proof in ASFA Hearings. 21(2) A.B.A. Child Law Practice 30, 30-31 (2002).
VThis chapter will discuss cases involving abuse/neglect by parents. Dependency cases may also encompass “unruly
children,” depending on the jurisdiction.

VA parent or another person responsible for the care of the child may be charged with abuse or neglect in dependency
court.

vi Most jurisdictions provide counsel for indigent parents. However, that right is not absolute. See Lassiter v. Dept. of
Soc. Servs. of Durham County, NC, 452 U.S. 18 (1981).

ViThere are different models of agency representation. Sometimes the attorney functions more like adistrict attorney in
that they impose the will of “the people,” rather than serve the agency asaclient. For moreinformation, See L aver,
Miriam, Foundations for Success: Strengthening Your Agency Attorney Office, American Bar Association, Washington,
D.C.,199.

Vil A bill pending in Congress, H.R. 4504, would give foster parents the right to notice and opportunity to be heard at
every proceeding. At thiswriting, the bill was pending in the Senate after being passed by the House.

> |bid

*Thelead case on foster parent rights was decided by the Supreme Court in 1977. See Smith v. Org. of Foster Families
for Equality and Reform, 431 U.S. 816 (1977).

X See, e.g., Thelenv. Cathalic Soc. Servs., 691 F.Supp. 1179, 1184 (E.D.Wis. 1988); Riverav. Marcus, 696 F.2d 1016 (2d Cir.
1982); Berhow v. Crow, 423 So.2d , Fla. App. 1 Dist. 1982).

Xi40 Tex. Admin. Coded 700.1323 (Sept. 30, 2004).

Xii Okla. Stat. Ann. tit. 108 7208 (Nov. 17, 2003).

*V | ndiana Family and Soc. Serv. Admin., Div. Of Family and Children, Child Welfare Policy Manual,

8403.4612 (Sept. 2004).

*Some states where foster parents have a statutory right to notice of removal: AL, DC, IL. MD, MS, NM, OK, WA, and
WI.

“iN.Y. Soc. Servs. Law 384-b(3) b) (2004).

Wil Fla, Stat. ch. 39.501 (2004).

il See Thelen, 691 F.Supp. at 1179.

X |n some states, dependency court judges do not have the power to order children into specific foster homes.

“N.Y. Soc. Servs. & 383(3) (2004).

i See, e.g., Johnson v. City of New York, finding late post deprivation hearing a deprivation of grandmother’sliberty
interest and Brown v. San Joachin County, 601 F.Supp., 653 (D.C. Cal. 1985), finding aliberty interest wherefoster
parents had filed a petition for adoption and had significant ties to the child.

i See, for example, Oklahomastatute 10 O.S. 7003-7.1(B) (1)

xdit 42 U.S.C. 86 671(8)(16), 675(1) (1999).

v For example, AK, AR, CA, CT, GA, HI, MI, NV, RI, TN, and WA.

v | nformation on ombudsmen programs provided by Mary Meinig, Executive Director of Family and Children
Ombudsmen of Washington

»iTelgphoneinterview with Nickey Kramer, Associate Child Advocate, Connecticut, completed by Kate Whelley
McCabe, A.B.A. intern, summer 2004.

»viiGome states with foster parent bill of rightsare AL, CO, IL, MD, MO, MS, OK, TN, and WA.
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