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en children areremoved fromtheir homesand

placed in foster care, their world is thrown off
balance. Even though they areleaving ahomewherethey were
neglected or abused, they are often scared, ashamed and nervous
about the unknown. Good foster parentshel p restore balanceto
thechild’sworld. Itisthefoster parentswho comfort the child,
determine his needs, provide support, and often, love. Foster
parentsarethe playersinthesysemwho areoften unseen, laboring
behind the scenesto make ahomefor the child. That can mean
getting the child enrolled in schooal, taking him to doctorsand
making sure he has contact with hisfamily. Countlessday-to-day
needsare met by foster parents.

Foster children often becomepart of thefamily, confidingin
their foster familiesand turning to them for support. While our
legd system recognizestherightsof birth families, foster parents
often havenoformd rightsgrantedtothem by legidaturesor courts.
Itisoften up to foster parentsto taketheinitiativeto learn the
system, so they can advocatefor themselvesand thechildrenin
their care.

Thismanual isintended to educatefoster parentsabout the
legal process, giving them the knowledge and confidencethey
need to become active participantsin the system. Knowing how
to collaboratewith theagency and court benefitsboth foster parents
andfoster children.

Therearemany reasonsthat foster parentsshould actively
participatein agency and court processes. Foster parentsare often
inthe best position to give an account of the child’swell-being.
Foster parents seethe child every day and have an understanding
of the child's developmental level, needs, routines, likes and
didikes. That level of knowledge cannot be achieved by courtsor
agencies, who havelimited contact with thechild.
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By becoming moreregularly involved, foster parentscan
learn about the system, and gain abetter understanding of how
and when to speak up or take action. If othersin the system
become used to hearing from foster parentson aregular basis,
they will bemore comfortablewith foster parentsparticipatingin
the courtroom or at case planning meetings. The court and agency
will benefit fromtheinformation offered by foster parentsand be
better able to make sound decisions based on more complete
information. Foster parentswho areinvolved and understand the
system can be strong advocates for the childrenin their care,
because it is the foster parents who often have the greatest
awarenessof thechild’ sneeds.

Therearemany reasonsfoster parentsdo not participatein
the process. Sometimesthey are expressly excluded, but often
they do not participate because of their own fearsand beliefs, or
thebdiefsand prejudicesof othersin the system. Foster parents
oftenfear that if they speak up in court they will be reprimanded,
or misunderstood, or even anger thejudge and/or agency, either
of whom may retaliate by removing the child. Learning about the
adversarial process can help minimize some of thosefears. In
later chapters, wewill discuss some techniquesfor presenting
onesdf effectively inthecourtroom.

Improving foster parent presencein the courtroomwill make
the professonalsinvolved morewilling to hear thefoster parent’s
point of view. Othersinthesystem, such ascaseworkers, lawvyers,
or judges, may bewary of hearing from foster parents. They may
think foster parentsare biased against the biological parentsand
cannot present an objectiveviewpoint or they may beconcerned
that including foster parentswould betoo timeconsuming. Judicia
resourcesareoften strained. Many courtsdea with high cassloads
and lack time to devote to each case. Judges may believe that
inviting other playersin, especidly thosewho arenot familiar with
the system, may beaneedlessor ineffective use of time.

Whileit istruethat otherswithin the system must become
more educated and aware of theimportant rolethat foster parents
play, thereisalot that foster parents can do to improve their
image. Foster parents can educate themsel ves about the system,
advocate effectively and present themsel vesasava uable part of
ateam that isworking toward the best interests of thechild.
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HOW FEDERAL LAW AFFECTS CHILD WELFARE

I norder to understand thefoster parent’splaceinthe
system, itisimportant to understand the basi ¢ structure of
childwelfarelaw, whichisdriven by federd mandates.

Each satedeterminesitsown child welfarelaws, but federa
law setsforth requirementswhich statesmust follow in order to
receivefedera funding for their child welfare programs.” The
amount of funding statesrecelvefrom thefederal government is
significant, and all statesreceive federal dollarsto fund their
programs. So, whilethefederd government cannot directly control
sate child welfarelawsand programs, it influences statelaw and
policy through funding incentivesand penalties.

The federal lawsgoverning foster care discussed below
arefoundinTitlesIV-E and I V-B of the Social Security Act. '
Foster parents should be aware of therequirementsincludedin
the Adoption Assistance and Child Welfare Act of 1980 [also
commonly referred to as Public Law (PL 96-272)] and the
Adoption and Safe FamiliesAct (ASFA), passed in 1997.

TheAdoption Assistance and Child WelfareAct of 1980
requirescourtsto maketwo typesof findings: that the agency has
made reasonable effortsto prevent achild from being removed
fromthehome, and afinding that remaininginthehomeiscontrary
tothechild’ swelfare. Thefinding that theagency madereasonable
effortsto prevent removal must be made within 60 days of the
child’sbeing removed from thehome. Thelaw aso requiresthe
agency to make ongoing reasonable effortsto reunify childrenin
foster carewiththeir parents.

Thejudge must make afinding that it is contrary to the
welfare of thechild to remaininthehomeinthevery first court
order authorizing thechildto beremoved fromthehome. If timely
“reasonableefforts’ and“ contrary tothewefare” findingsarenot
made, thestate may facefinancid pendties. However, afalureto
maketherequired findings doesnot affect the child’s placement.

Congress enacted theselaws out of aconcernthat middle
classsocid workersmight bequick toremove childrenfromhomes
that did not conform to average middle class standards, and that

The Adoption Assistance
and Child Welfare Act of 1980
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The Adoption and
Safe Families Act (ASFA)

they might betoo quick to give up on parentsbefore offering them
servicesand supportsthat could hel p them remedy the causes of
abuse and/or neglect. Thereasonabl e effortsrequirementswere
intended to make removal alast resort and to encourage social
workerstowork to reunify families.'

Thelaw aso addressed concernsthat childrenwerelingering
infoster care. It providesfor initial 6-month and 18-month case
reviews and subsequent reviewsevery 12 months. v

The above requirementsreflect one of themaingoalsin
childwelfare: balancing therightsof parentstoraisetheir children
freefrom stateintervention with therightsof childrento grow up
inasafe, sableenvironment. Itissometimesdifficult tounderstand
why parentswho have abused or neglected their children have
rights, butitiswell-established law that parentshaveafundamenta
congtitutional right to raisetheir children, and that the state may
only intervenein exceptiona circumstances, suchaswhenachild
hasbeen abused or neglected. Parentscannot bedeprived of this
fundamental right without due process of law, which basically
includes the right to defend themselves and the right to legal
representation.’ Protecting family rights benefits parentsand
children by keeping familiestogether, aslong aschildrenaresafe.

Thereasonweplacechildreninfoster careisto keep them
safe, not to givethem accessto the advantagesthey may receive
inafoster home. Whenrisk of harmiseiminated, children should
remain with their parents. (Reunification and other placement
optionsarediscussed infurther detail below.)

TheAdoptionand Safe FamiliesAct (ASFA) wasenacted
in1997. Whenit enacted ASFA, Congresswasreacting to reports
of childrenlanguishing infoster carewithout permanent plansfor
their future. They wered so concerned about children being returned
totheir parents homeswhen those homeswere unsafe.

Once A SFA was enacted, states had to amend their own
lawsto conform to ASFA'srequirements. Statesarenot required
to usethe exact |language contained inthefedera law. Aslong as
the state law accomplishesthefedera goal, it meetsthefederal
requirement. Therefore, if youweretryingtolocate“ ASFA” in
statelaws, you would not find asection with that title. Rather,
eachfederd requirement hasbeen woveninto previoudy existing
statelaw.
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States are also freeto enact statutesthat are stricter than
federa laws, or tousetheir own definitionsof termsusedinASFA
but not specificdly definedinfederd law or regulation. For example,
while ASFA requires permanency hearings be held every 12
months, some states hold them morefrequently. v

Proceduresto accomplishASFA godsaso vary among the
states. For example, in some states, the agency may haveto bring
amotion to obtain certain types of relief, such asreview of a
permanency plan, while in others, a formal motion may be
unnecessary. Another example of how proceduresdiffer isthat in
some states the court must make certain findings, even where
thosejudicid findingsarenot required by ASFA. For example,in
somegtates, the court may haveto makeafinding that acompelling
reason exists to choose another planned permanent living
arrangement, apermanent placement option which isdiscussed
further below. Under thefederd |aw, however, acompelling reason
need only be documented in the case plan.

In order to ensure that states are meeting federal
expectations, thefedera government conductstwo separatetypes
of reviews. Thereview systemsarefairly complex, but thebasics
areexplained hereto help foster parentsunderstand how federal
reviews shape state policy, which ultimately affects even the
remotest of local districts.”

Thefirst typeof review isreferredto asthe” I V-E Review,”
which ensuresthat casesfor which the statesclaim federal Title
IV-E dollarsmeet thebasic digibility criteria. Thisisbasicaly a
paper review, wherefedera auditorsexaminefilesto be surethat
caserecordscontaindl necessary documentation, includingjudicid
findings. For instance, court orders must contain the reasonable
effortsfinding and thefinding that it iscontrary to thewelfare of
thechild toremainin thehome, which were discussed above.

Inaneffort to conduct moremeaningful reviewsthat measure
gpecific outcomesfor children, thefederal government hasbegun
conducting child and family servicereviews(CFSRs). TheCFSR
reviewsaretimeintensive. They werebegunin 2001 and dl Sates
will have been reviewed once by theend of 2004. Thereviews
arefairly comprehensive, and thismanual cannot addressall of
thetechnical requirements, but it isimportant for foster parentsto
understand how the CFSRs are shaping child welfare, and to
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understand how they, asfoster parents, may be ableto participate
inthe CFSR process.

The CFSR processinvolvesfour discrete steps: 1) Data
sharing, 2) The state’s own report, 3) On-sitereviews, and 4)
Stakeholder interviews. The stepsinvolve collaborative efforts
between the states and thefedera government.

Inthefirst step of the process, the state agency usesdata
analysisasadtarting point to determinewhy the state’ sdatamay
reflect differencesor smilaritiesto other states' data

In the second step the state produces a report after the
state and federal governmentssharedata. Thereport ismeant to
giveapictureof thestate'schild welfare system.

Thirdly, the on-site reviews are scheduled. The federal
government choosesthreesiteswithin thestatein whichto conduct
on-stereviews. At least oneof thosesitesmustincludethe state's
largest metropolitan area. Teams consisting of both state and
federal reviewers conduct the on-sitereviews. During on-site
reviews, theteamsreview paper files, and a so conduct interviews
withthe participantsin the casein order to get aclearer picture of
how particular caseswere handled. Intervieweescaninclude
almost anyoneinvolved in the case, including agency workers,
serviceproviders, the child, the parent, thejudge, and thefoster
parents.

Inthefourth step, reviewersconduct stakehol der interviews
at local sitesin order tolearn more about the state’ s system and
how it isoperating generdly. Stakehol dersare peoplewho have
contact with the child welfare system, including foster parents.

After thereviews, thefedera government ratesthe statein
theareasof child safety, permanence and well-being. Thestate
then drafts its own Program Improvement Plan (PIP), which
addressesareas needing improvement.

The stateswill bere-reviewed after the PIP period (two
years), and if a state has not moved toward more positive
outcomes, then thefedera government will financialy penalize
that state.

Many states have set up committeesto make surethat the
state is on track with each phase of the CFSR, including
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implementation of thePIP. 1t may beadvantageousfor foster parent
associationsto becomeinvolvedinthe process as stakeholders.
Each state has one or more designated personsresponsiblefor
CFSR implementation. Foster parent associationsmay wishto
reach out to the state CFSR liaison in order to become part of the
planning team, or in order to giveinput asastakehol der.

ADOPTION AND SAFE FAMILIESACT BASICS
]

heAdoption and Safe FamiliesAct (ASFA) is

comprehensvein scopeand only thekey areasof ASFA
most directly related to how cases are handled in court are
addressed bel ow. A SFA requirements are contained within the
actual law passed by Congress, as well asin the regulations
developed by the U.S. Department of Hedl th and Human Services
(HHS) that interpret and give guidanceto child welfareagencies
on how to implement thelaw. Other materialsexplainASFA in
further depth.™

S — 1. No Reasonable Efforts
to Reunify

TheAdoption Assistance and Child WelfareAct of 1980
requiresthat agenciesmust alwayswork toreunify families. ASFA
somewhat restrictsthat requirement. Under ASFA, the agency
may seek a court order relieving them of the duty to make
reunification effortsin somecases. Thecircumstancesunder which
the agency may chooseto seek such an order include: 1) When
aggravated circumstances are present, 2) When certain crimes
have been committed, or 3) When the parent’ srightsto another
child have been previoudy involuntarily terminated. *

ASFA doesnot define” aggravated circumstances,” though
it suggestsadefinition that includesabandonment, torture, chronic
abuse and sexual abuse. States have defined aggravated
circumstancesindifferent ways. For example, somestatesinclude
repeated failure to remedy substance abuse as an aggravated
circumstance. Be aware that even though states may use the
sameterm, e.g., “aggravated circumstances,” thosetermsare
defined in state statute and case law so stateswill vary inthe
interpretation of thoseterms.

Another ground for waiving the reasonable efforts
requirement involvesparental convictionfor certain seriouscrimes.
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2. Mandatory filing of
Termination of Parental
Rights Petition

The conviction must have been madein crimina court; afinding
by afamily court or other court will not apply. When acriminal
actionisbeing gpped ed, the court must wei gh the gppropriateness
of making reasonableeffortsin light of thechild’ sdevelopmental
needs

Thethird ground for discontinuing reasonableeffortsiswhen
rights of a parent to another child have been terminated. This
ground does not apply if the parent voluntarily gave up parental
rightsto achild. Itisnot necessary that the rights have been
terminated in the same state where the ongoing proceedingsare
taking place. Often, the agency will not know if the parent has
other children. If, through discusson with thechild or family, the
foster parent learnsthat another child of the parent hasbeenfreed
for adoption through Termination of Parental Rights(TPR), the
foster parent should communicatethat to the agency, so that the
agency can decide whether to pursuea* no reasonabl e efforts’
order.

It isimportant to understand that even where the above
exceptionsto thereasonabl eeffortsrequirement goplies, theagency
may still seek to reunify thefamily. For example, whererightsto
another child wereterminated many yearsago, the agency may
decidethat circumstanceshave changed enoughtodlow the parent,
with services and support, to adequately parent thechild. This
could happen where the agency decidesthe parent has attained
greater maturity, hasremedied asubstance abuse problem, or in
other ways has demonstrated abetter ability to parent.

When an agency appliesto the court for an order relieving
them of the duty to make reasonabl e effortsto reunify, they may
only lawfully stop reunification effortswhen ordered by acourt.
So, if the court disagreeswith the agency’ s position, the agency
must continue to make reasonabl e effortsto reunify, including
facilitating parent-child visits, evenif oneof theexceptionsspecified
iINASFA applies.

ASFA dsoredtrictstheamount of timeachild staysinfoster
carewithout being freed for adoption through aTPR proceeding.
Theagency isrequired tofileapetitiontoterminate parenta rights
whenachild hasbeeninfoster carefor 15 out of the most recent
22 monthsunlessoneof thefollowing exceptionsapplies. 1) The
childisplaced witharédative, 2) Theagency hasnot been ableto
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providethe servicesit hasdeemed necessary to reunitethefamily,
or 3) A compelling reason not to terminate parentdl rightsexistsX
The federal law only requires that the agency document an
exceptionin the case plan; however, in some statesthe exceptions
are subject to court review. ¥

1. Thefirst exception gpplieswhenthechildisplaced with
ardative. Thefederd government hasnot defined“relative’: sate
law and/or agency policy determinewhether arelative placement
isan exceptionto the TPR requirement. Though theagency isnot
required to freethechild for adoption when placed witharelative,
they may certainly choose to go ahead and terminate parental
rightswhere adoption by therelativeisthe best plan for the child.

2. The second exception applieswhen the agency cannot
providethe servicesthat it has deemed necessary to reunify the
childwiththebirthfamily. Thisdoesnot mean that the exception
applieswhenthecourt or another party inthe casearguesthat the
agency has not done everything they canto reunify thefamily.
Rather, itisfor use by the agency inthe event the agency cannot
provide the service the agency (and not another party) has
deemed necessary. For example, if aparent wasonawaiting list
to recelve servicesand had not received al the necessary services
at the 15-month mark, the agency might chooseto document this
exceptioninthe caserecord.

3. Thethird exception, “when compdllingreasons’ exis, is
thehardest to apply. ASFA doesnot define” compelling reasons.”
ASFA regul ations specify only that the compelling reasons must
be caseand child specific.’ Theagency might decide, foringance,
that breaking the bond between the child and parent would be
harmful tothechild. Aslong asagency documentation showsvery
specific facts, for example that a therapist has made this
determination, thenit will qualify asacompelling reason.

Insomedtates, thecompel ling reasonsaresubject tojudicia
review, so thejudge makesthefina determination of whether the
child should befreed for adoption. Otherwise, theagency makes
thefinal decision. Itisimportant to understand that even though
one of the exceptionsexists, the agency could still choosetofree
the child for adoption. The exceptions contained in ASFA are
optionswhich the agency may choose to apply.

Exceptions to Mandatory
Filing of TPR
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3. Permanency Hearing

In addition, the agency isalwaysfreetofileto TPR before
thechild hasbeeninfoster care 15 months, if statelaw alowsit.
Insome states, the agency isrequired tofileaTPR petition sooner
than 15 months

Whilethe deadlinesrequirethefiling of apetition, thereare
generally no requirementsthat the petition be evaluated by the
court withinaparticular anount of time. Whilethereisagrowing
recognition that child welfare cases should be handled quickly,
some courtsstill do not have the resourcesto makethat happen.

When cases are delayed in court, the foster parents can
play arolein moving the case aong by reminding the agency and
court that the child is continuing to grow and form attachments
whilethe court caseislanguishing. For example, letting the parties
know how adoption might disrupt the child’s school year may
motivate the playersto move the case more quickly. (How to
bring upissuesin court isdiscussedinfollowing chapters.)

The TPR proceeding can dso std| during the gpped process.
In some states appeal s can take along time, while other states
haveworked toimprovetheir systemsto bemorereflectiveof the
ASFA policy of timely permanence! If acaseisheld up on
appedl, thecourt il hasto conduct regular reviewsin compliance
with ASFA timelines. Again, thefoster parent should takethe
opportunity to remind the court, the agency, and the attorneys
that thechildiscontinuing to develop and formrelationshipswhile
the caselingers. Whilethereislittleafoster parent candoto
expediteacaseon apped, attorneysmay have methodsto do so.
Some of those methods might include opposing other parties
requestsfor extensions, or asking that the court expeditethe case.

ASFA introduced anew typeof proceeding, the permanency
hearing. A permanency hearing must be held within 12 monthsof
thechild sentry intofoster care, and every 12 monthsthereafter. i
Some states may require permanency hearings morefrequently
than every 12 months**

ASFA doesnot clearly define” permanency hearing.” ASFA
regulationsdo definewhat permanency hearingsarenot: they are
not paper reviews, out of court proceedings, or meresti pulations*
Theintent isthat there beameaningful review by the court, with
al theparties present* However, theprocedurecanvary widely
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from stateto sate, or evenlocdity tolocality. For example, ASFA
does not require that formal testimony be taken, i.e., having
witnessestakethe stand and swear to an oath, though some courts
may require it. In other courts, witnesses may speak more
informally.

The purpose of a permanency hearing is to decide the
permanency planfor thechild. Thoughitistechnicaly not required,
the court usudly makesthefinding of whether theagency ismaking
reasonable effortsto finaizethe permanency planfor thechild at
the permanency hearing.

Though ASFA added the new requirement to conduct
permanency hearings, it did not dlot any extrafunding. Somecourts
and agencieshave had to strain to find the resourcesto conduct
these extrahearings. Theremay be sometemptation to cut them
short and not givethemthefull attentionthey deserve. If thefoster
parent hasinformation necessary to the court, it may beuptothe
foster parent to bringit to the court’ sattention.* (Chapterstwo
andthreegivespecific detallson sharinginformationwiththecourt.)

Under ASFA, there arefive acceptable permanency plans.
Terms used may vary slightly among states, but the child’'s
placement must fit into one of the following categories:
1) Reunification, 2) Adoption, 3) Guardianship 4) Placement with
arelative, or 5) Another planned permanent living arrangement
(APPLA).¥ The plans are listed in order from most to least
permanent.

The court should carefully review the plan submitted by the
agency to ensurethat all important factors have been considered.
In order to make a sound decision, the judge needs the most
current, completeinformation possible. Foster parentscan provide
the court with their own observations, or inform the court of
important information received from others. caseworkers,
therapists, and teachers, for example. Thefoster parent should
not attempt to providethe court with specific reportsfrom others,
but, should givethejudgeenoughinformationto dlow her todecide
whether to seek further factsfrom the agency or othersin contact
with thechild. (Moreon presenting information to thecourt is
containedinthefollowing chapters)) Thejudge sroleistoweigh
theinformation and recommendations presented by al sdesand
makean independent decision.
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Plan #1: Reunification

Permanency decisions should bemade on anindividual,
case-by-case basisand should takeinto considerationthechild’'s
specific needsand desires. It cannot be emphasized enough that
eech Stuationisdifferent, andtherearenoformulasfor determining
what isbest for achild. That iswhy it isimportant that agencies
and courtsthoroughly examinethechild’ ssituation, inlight of the
most accurate, current information availableV

Theagency may engagein concurrent planning, whichisthe
practiceof exploring two or moreplansfor thechild at thesame
time. Concurrent planningisbecoming accepted asabest practice
becauseit can moveachild more quickly to permanency.* For
example, the agency may have concurrent plans of either
reunification or placement witharelative. If at the permanency
hearing it becomesclear that the parent cannot carefor thechild,
the agency does not haveto start from scratchto comeup witha
new plan. The child can be placed with therelative as soon as
possible. ASFA does not require, but does allow, concurrent
planning. ¥ At the permanency hearing the judge need only
approveone planfor thechild, though theagency should makeits
intentionsasto dl plansknown to the parties, including thechild.

XXVii

Foster parentsare often reluctant to | et the agency know
that they arewilling to beapermanent placement resource because
they fear they will be seen asopposing thereunification plan. In
light of the new trend toward concurrent planning, foster parents
should makethe agency awareof their desireto makeapermanent
commitment to the child. However, itisalso part of the foster
parent’sroleto support the agency inits permanency planning,
including itsreunification efforts. Thiscan put thefoster parentin
an often uncomfortablerole. Following chapterswill provide
concrete information on how foster parents might make their
position known to both the court and the agency in a non-
threatening manner.

Some mistakenly believe that ASFA unfairly favors
termination of parental rights above other plans. But the most
preferred permanency optionisto reunify the child and parent,
when gppropriate. Unlessapreviousdetermination hasbeen made
that reunification effortsshoul d cease, reunification should beruled
out before considering another plan. The ASFA regulations state
that reunification can be considered, as long as the parent is
working diligently on the case plan, and atimelimit can beplaced
onthetimeuntil reunifiction that isconsistent withthe child’s
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developmenta needs Vil Thejudgeneed not order thechild home
on the day of the hearing, but can consider extending the
reunification planfor adefined period of time.

The foster parent is often in the best position to offer
information to help the agency and court assesshow an extended
period of reunification will affect thechild. Hel pful information
includeswhether the child hasformed attachmentswith thefoster
family or other caretakersand how the child hasadjusted to the
fogter home. Thejudge cannot determinethosethingsfromlooking
a alegd fileunlessathorough case planincludessuchinformation
and was sent to the court.** Often, the agency will preparea
court report, which should be sent to the court and all partieswell
inadvanceof thehearing. Foster parentsare usudly not considered
parties and so might not recelve acopy of thereport. If thefoster
parent knowswhat isinthe court report, they can limit their own
report to important factsthat add to, rather than reiterate, what
the agency hasaready written. The best approachisto attempt
to coordinate effortswith the agency prior to acourt hearing.

SAfety is, of course, themaost important factor inconsdering
whether toreturn achild to the parent. There may be disagreement
onthe standard. Should it be that the parent has completed the
serviceplan, that the child can protect himself, that the cause of
theinitial abuse or neglect has been remedied? Ideally, all of
these things should be considered

Thefoster parent can bemost hel pful by givingthejudgea
“snapshot” of thechild that addressesall of thesequestions. Isthe
child mature enough to ask for help if neglect or abuse should
recur? Can thechild feed himsdlf?Beaonefor extended periods
of time? Doesthe child have aneed for routine? Does he have
any special medical or educational needs? It ispossiblefor the
parent to have completed atreatment plan but not beableto care
for achild’sspecial needs. Thefoster parent can ensurethat the
court and agency have information about the child’'s unique
developmental needs.

Adoption is the second preferred option. It should be
considered and implemented or ruled out in every case unless
reunification iscertain. Adoption can give the child asense of
bel onging and acceptancethat |ess permanent planscannot.

Plan #2: Adoption
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An adoption can proceed only after both parents’ rights
have been terminated. Theagency should not wait until thereisan
adoptivefamily availablebeforefilingaTPR petitionto freethe
childfor adoption> If the planisadoption but thechild hasnot
yet been freed for adoption, itisoften classified as“legdl risk,”
meaning that thereisachancethe agency may not prevail at the
TPRtrid. Somefamiliesconsdering adoption may avoid children
inthe“legal risk” category, soleaving childrenin that category
could reducethe number of potential adoptiveresources. ASFA
requirestheagency to moveswiftly, after aTPR petitionisfiled,
toidentify, recruit and retain an aoptive resourcefor the child,
wherethe planisadoption.

The court should makeafull inquiry into whether thereare
any adoptiveresourcesfor thechild. If thefoster parentswishto
adopt, they should expressthoseintentionsto the agency and the
court. Theagency will ideally engagein concurrent planning by
seeking appropriate adoption or long-term placement optionsfor
thechildwhileworking onthereunification planwiththebiologica
family.

Sometimes, the court decidesthat adoption isnot the best
optionfor the child, based not on the fitness of the prospective
adoptive parents, but onthe child’ sbondtothebirthfamily, or the
child’s statement opposing adoption. Before jumping to a
conclusionthat adoptionisnot inthebest interestsof thechild, the
child should be counsel ed on adoption, so he understandswhat
that will meanto him, and so he can work throughissuesrelated
to detaching from hisbirth family. Theagency (and thechild’'s
advocate) should be candid with the child about the chancesfor
reunification.

Where a therapist has determined that the child should
maintain abond with thebirthfamily, and that thefamily iscapable
of maintaining that bond, an open adoption may be considered.
Most states recognize open adoption. > An open adoptionis
oneinwhichan agreement isentered into at thetime of adoption,
which alows some contact between the child and the birth parent.
The contact may be asminimal asholiday and birthday cards, or
asextensveasregular vigts.

An open adoption alowsthe child to maintain some contact
withthehbirthfamily whilegtill alowing thechildto havethebenefits
of asafeand stableadoptivefamily. Preserving connectionstothe
birth family can bevery important for somechildren. Teenagers,
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for example, often strugglewithidentity issuesand haveaneedto
maintain someidentification withther family of origin.

Open adoption agreementsare generally hard to enforce,
however. If thecaseisreturnedto court for afaillureto meet the
conditions of the agreement, the standard usually appliedis*“the
best interests of the child” i.e., the court need not enforce the
termsof the agreement, but will makeadecisonbasedonwhat is
best for thechild at that point. A foster parent considering entering
into an open adoption should consult an adoption lawyer to clarify
the obligationsand repercussions of doing so.

Whilethereare advantagesto open adoption, it should not
be pursued asapath of |east resistance. An adoption that severs
tieswiththebirthfamily may provide necessary closurefor achild,
safety from possible physica harm, or protection from emotional
harm caused by an unreliable or emotionaly abusive parent.

A family may bedligiblefor anadoption subsdy if they adopt
afoster child. An adoption subsidy is afederal stipend some
adoptivefamiliesreceivewhen they adopt achild who meetsthe
federal criteriafor recelving such payments. If thefoster parent
has been denied an adoption subsidy after discussion with the
agency, aknowledgeabl e adoption lawyer may behelpful. The
eligibility criteriafor adoption subsidies are somewhat complex
and afogter parent may need hel p deci phering them, and assstance
inadvocating for oneif eigiblex*V |tisaso not well known that
adoption subs diescan sometimesbe negotiated andin somestates
may includethings such ascounseling, specia servicesand one-
timecourt and legal fees.

Giventhehigh degreeof permanenceand bel onging adoption
providesfor achild, theinquiry into adoption asthe plan should
be as thorough as possible. Dismissing it without thorough
consderation could resultin the child being denied the benefit of a
dtable, permanent family.

When someoneinthechild'slifewishesto carefor him, but
adoption has been ruled out after careful consideration,
guardianship may be the best plan. The federa definition of
guardianshipis*ajudicidly created rel ationship between childand
guardianwhichisintended to be permanent and self-sustaining as
evidenced by thetransfer to theguardian of certain parentd rights
withrespecttothechild.” Theparentd rightsinclude: 1. Protection,

Plan#3: Guardianship
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Plan #4: Relative Placement

2. Education, 3. Care and control of the person, 4. Custody of
the person and 5. Decision making. >

Defining guardianship is complicated because a legal
arrangement may meet thefederd definition above, andthusbea
valid permanency plan, but states may not refer to it as
“guardianship.” Instead, they may useanother termlike” custody.”
Ontheother hand, some states may have astatute that refersto
“guardianship” but itisnot permanent enough to meet thefederal
standard. Basically, to meet the federal standard, the placement
arrangement must not be one that is so easily undone that the
guardian canreturn physica custody of thechildtothebirth parent
without the court’sconsent. To do so could put thechildinharm'’s
way if the parent has not changed the conditionsthat |ed to the
origina abuse/neglect.

Onedisadvantage of choosing guardianshipisthatitismore
easly undone, and therefore less permanent, than an adoption.
Another disadvantageisthelack of financial help for families
entering into aguardianship. Some Sateshave experimented with
providing guardianship subsidies, but at thistimethe main source
of assistance is TANF, or Temporary Assistance to Needy
Familieswhichissubject toincometestsand work requirements.
A*childonly” TANF grant isnot based on thefamily’sincome,
nor doesit carry federal work requirements, but it isgenerally
substantially lower than an adoption or guardianship subsidy >

In addition, the agency may discontinue servicestoachild
once he obtainsaguardian. In some places, theagency may have
fundsto continueto provide servicesto achild placed under a
guardianship. If thefoster parent believesthe child should continue
to recelve sarvices, they shouldinform the agency and then spesk
upincourt. If theagency isreluctant, the court hasthe authority to
order theagency to provide services, aslong asthereisameans
for the agency to providetheservicesrequested. Thefoster parent
should make the agency and court aware of the everyday needs
of thechild, so serviceswill not be overlooked.

Therearemany advantagesto placing childrenwithrdatives.
When achildisremoved from thebirth parents, placement witha
relativecan decreasethechild’ sanxiety and providesomecontinuity
and stability. Relativescan preserveachild' s senseof identity
and bel onging. Decisonsconcerning rel atives should not be based
on generalizations and assumptions about families. Courtsand
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agenciesshould carefully cong der the proposed rel ative placement
to decidewhether it truly isbest for the child.

If thechildisplaced with ardativefrom the beginning of the
case, itiseas er to decide at the permanency hearing what the
appropriate plan should be. Themain concern at that point will
most likely be how to make the rel ative placement as permanent
aspossible.

When arelative does not wish to adopt, the reasons should
be determined. Rel atives sometimes do not wish to adopt because
they do not want to see a TPR occur. Sometimes, the relative
may not be aware of adoption subsidies, availability of post-
adoption services, or the possibility of open adoption. If no one
askswhat the barriersto adoption are, the child may needlessy
remaininalesspermanent Situation.

It becomesmoredifficult to make adecision about relative
placement when the child hasbeeninanon-rel ativefoster home
for asignificant amount of time and arelativethen expressesan
interestin being aresourcefor thechild.

Sometimes there are positive assumptions made about
relative placementsthat are not truein every case. While often
thereisan emotiona bond between therelativeand thechild, and
oftenthereisatrue commitment to thechild, sometimesthat isnot
true. Relativessometimesoffer to take children because of family
or societal pressure. Those working with the child should
determinethereative'scommitment leve.

Negative assumptions about rel ativesare not dwaystrue
either: for example, arelativeisnot asunfit asthebirth parent just
because they were exposed to the same dysfunctional family
dynamics.

Asinadl placement decisions, the court should haveaclear
understanding of thechild’ sbondsand attachmentswhen deciding
whether to placeachild with relatives. A child may not only have
agtrong bondtothefoster family, but al so to the community where
helives, hisschool, friendsand extracurricular activities. Thecourt
will want to consider the effects of breaking thosebondsin order
to placethechild withareative

Thefoster parentisinauniquely situated positionto offer
information that will help theagency and court makefact-driven,
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Plan #5: Another Planned
Permanent Living Arrangement
(APPLA)

child-specific determinations, rather than assumption-driven
decisons.
-

Under ASFA, long-termfoster careisnolonger apermanent
option. However, when the more permanent options of
reunification, adoption, guardianship or relative placement have
been ruled out, another planned permanent living arrangement
(calledAPPLA) may bean optionfor thechild. Becauseitisthe
least permanent of the options, an APPLA may bechosenonly if
the agency has documented compelling reasonsto do so, based
onthechild suniquesituation. Asdiscussedintheabove section
on TPR exceptions, compelling reasons must be child and case
gpecific. Therequirement to document compel ling reasonsapplies
to both TPR exceptions and the choice of APPLA. However,
they aredistinct requirements, i.e., compelling reasonsnot tofilea
TPR petition must be documented separately from the compelling
reasonsto chooseAPPLA.

TheASFA regulationsdo not defineAPPLA, but offer some
guidance on what constitutesan APPLA. Theregulations state
that “far too many children aregiven the permanency plan of long-
termfoster care, whichisnot apermanent living Situation for the
Child.” XXXViii

The regulations a so give three examples of acceptable
APPLAS:. 1. Anolder teen who requestsemancipation, 2. A child
with asignificant bond to the parent, but whose parent cannot
carefor thechild dueto emotiond or physicd disability andwhere
thechild’ sfoster parent hascommitted toraisingthechild to the
ageof mgority, and tofacilitate visitation with the parent, and 3.
Wherean Indiantribehasidentified anAPPLA >** Thoseexamples
aremeant to give guidance but not to create strict guidelines. The
regulationsare clear that compelling reasons should not be created
for broad categoriesof children. > For example, anagency cannot
set apolicy choosing APPLA for al older teens, or all children
whose parents have a disability. The child’s own unique
circumstancesmust be consderedin formul ating apermanent plan.

The permanent plan shouldinclude services and supports
necessary to makethe placement as permanent aspossible. This
isparticularly important in an APPL A becausethe child will not
havean adoptiveor birth family toturntofor support after leaving
foster care.
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Theagency should seek connectionswith supportive adults
for thechild. That could mean facilitating visitation with distant
relaives, or fostering involvement in community or school groups.

A SFA statesthat permanent foster careisnot anAPPLA,
but it doesnot ruleout achild'slivinginfoster careuntil adulthood
aslong as the foster parents commit to raising the child until
adulthood, and there are no more permanent optionsavailablefor
thechild. It isunacceptablefor the child to be placed in foster
care and then moved from hometo home. If thefoster parents
need extrasupportsor servicesto makealong-term commitment,
they should notify the agency and court of their needs.

WhileAPPLA istheleast preferred option, itisan option
where compelling reasons exist and where no more permanent
plan is available. But because impermanent placements are
generally recognized as being detrimental to children, APPLA
should only be chosen after aclose examination of what would be
inthechild’'sbest interests. Itisimportant not to use APPLA asa
“catch-al” for situationsthat do not fit the other plans. Rather, it
should beaddiberate, thoughtful plan, madeinlight of thechild's
unigue needsand wishes.

THE INDIAN CHILD WELFARE ACT (ICWA)
]

hefederal lawsdiscussed above apply inall cases, but

foster parents should be aware that additional
requirements are imposed by The Indian Child Welfare Act
(ICWA) in casesinvolving NativeAmerican children. ICWA was
enacted to address concernsthat Native American childrenwere
being taken off reservationsand adopted without tribesbeing given
adequate opportunity to planfor them. Itisimpossibleto describe
every aspect of ICWA inthismanud. Moreinformationisavalable
through other resources ! Discussed here are some of thebasic
provisionsthat may affect court cases.

Theagency must providenoticetothetribewhenachildis
placedinfoster care. Failureto provide proper notice can cause
disruption or delaysinthe case. For exampl e, the agency may be
proceeding with a TPR when thetribelearns of thefoster care
placement. The TPR could be delayed whilethe agency provides
proper notice and the tribe takes time to devise aplan for the
child.

| CWA & so imposes more stringent requirementson TPR
than statelaws. Therefore, the agency hasahigher burdenina
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TPRinvolving NativeAmerican children. Becausetheseand other
factorscan dow down or even halt theagency’s permanent plan
for thechild, theagency should act swiftly to determineif thechild
iscovered under ICWA and determine how to provide adequate
notice under the statute. Foster parentswho become aware that
the child may have some Native A merican heritage should make
the agency and court aware assoon aspossible.

THE CHANGING ROLE OF FOSTER PARENTS
]

oster parents play anumber of valuableroleswithin

thechild welfare system. Asour child welfare system
develops, theroleof foster parentsis being reshaped to benefit
not only courts, agenciesand individua foster parents, but, most
importantly, children. Asthisnew role continuesto be defined,
professondsinthechild welfare syslem have had to rethink some
outdated beliefsabout therolethat foster parents play.

Foster parents may themselves become confused or
overwhelmed by the number of hatsthey are expected to wear.
Clear expectationsand open communication with the agency can
hel pfogter parentssort through their unique, and often challenging,
obligations.

Atthemost basicleve, thereationship betweenthe agency
and foster parent is seen asacontract. Foster parents do enter
into acontract with the agency when they becomefoster parents.
But unlike most other contracts (for example, contractsfor the
sdeof goods) foster parentsprovide many intangible benefitsthat
cannot bereduced to contract language. Therefore, foster parents
should berecognized as providing morethan room and board to
children, but also valuable information to courts, support to
agencies, and well-being, and often permanency, to the children
intheir care.

Foster parentshold awealth of information regarding the
child'sstatus. But they sometimesdo not know what information
will be useful, or whether the agency has received the same
information through other sources. If foster parents pass on
information and receive no feedback from the agency, they may
assumethe agency hasfailed to consider theinformation. The
agency should givefoster parents guidance on how to provide
information, and what information will be useful. Caseworkers
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should havearegular and systematic way of recaiving information
fromfoster parents. Last-minuteinformation shared right before
ahearing or acase plan meeting doesnot allow the agency to act
uponimportant information and makethorough recommendeations
tothecourt. Theday-to-day information about childrenthat foster
parents provide should be handled and shared in a way that
recognizesitsimportancein caseplanning.

Foster parentsoften takeamoreactiveroleinthecasethan
samply sharinginformation. Theagency sometimesexpectsfoster
parentsto participateinthereunification planfor thechildand the
birthfamily. That may includetransporting thechildtovisitation or
actually supervising vigtation. Inaddition, foster parentscan play
akey roleinreunification by acting asmentorsto the birth parents.
If the agency expectsfoster parentsto actively participateinthe
reunification plan, there should be clearly stated expectationsfor
them. Foster parents often feel torn when they feel they havea
duty to report unsafe behavior by the parents, yet do not want to
appear to be opposing reunification. A regular, systematic way
for foster parentsto report information to the agency should be
used, so foster parentsdo not report only “bad” behavior onthe
part of the birth parents. (More advice on sharing information
with the agency isincludedin chapter two. )

Foster parents often feel conflicted when they become
attached to the child and desire to adopt or be a permanent
resource. They areexpected to be part of thereunificationteam,
yet are expected to show commitment to the child assoon asthe
agency decidesreunification isnot the plan. Agenciesand other
professiona sshould recognizethat thefoster parents commitment
contributesto the child’swell-being. Because agenciesshould be
engaging in concurrent planning, foster parents should makethelr
fedingsabout adoption known to theagency, and theagency should
bereceptiveto thisinformation.

Thefoster parents should be supported intheir dual roleas
mentor to the birth parent and potential adoptiveresource. The
agency should set clear expectationsfor thefoster parentssothey
understand exactly how they areto participatein thereunification
plan. Failure to communicate clear expectations could cause
confusion, or causethefoster parent to bewrongly accused of
working against reunification. If the agency isnot clear about
expectations, thefoster parents should put their understanding in
writing to the agency (and keep acopy for themselves) to avoid
misunderstandings.
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The caretaking that foster parents do extends beyond
meeting the basi c day-to-day needsof thechild. They oftenplay
therole of advocate. Thefoster parent, who interactswith the
childonadaily basis, holdsthe much-needed information that
courtsand agenciesshould rely onto makesound decis ons. Foster
parents know about the child’s medical needs, educational
progress, socia connections, emotiona state and ahost of other
factorsthat are often not seen as“ strictly legal.” Because of their
knowledge about the child’ ssituation, foster parentsareinthe
best positionto advocatefor services. Courtsand agenciesshould
welcomeinformation fromthefoster parentsin order to meet the
child'shealth, safety and well-being needs. Agenciesmay not be
ableto meet every request of thefoster parent, but given their
knowledge of the child’ssituation, requestsfrom foster parents
should betaken serioudly.

Fortunately, thereisagrowing recognition that foster parents
haveasgnificant part to play in child welfare cases. Thefederal
Child and Family Service Reviewsmeasure permanency andwell-
being, which reflect the stability and security of the child's
placement. The permanency and well-being outcomes measure
whether thechildisthriving, not just being kept out of immediate
harm’sway. A nationd program, theAnnie E. Casey Foundation's
Family-to-Family Program, encourages agenciesto makefoster
parentspart of ateam. State statutesand policiesare beginning to
recognizethe need to includefoster parentsinthe process.

CHILD AND FAMIILY SERVICE REVIEWS
I

he Child and Family Service Reviews measure severa

outcomes directly related to foster parents: 1. Foster
parent recruitment and retention, 2. Foster parent training, 3. Foster
parent input and involvement, 4. Whether theagency hasaddressed
the unmet needs of foster parents, and 5.Whether foster parents
are provided with notice and opportunity to be heard at
permanency hearings. Additiondly, other measures, for example,
stability of placement, arerelated to the child’sfunctioninginthe
foster home,

Almost al of the statesreviewed so far have had to address
foster parent issuesin their programimprovement plans it With
thefederal government sgnaling theimportance of foster parents
asaresource, state policiesand practicewill begintoreflect that
congderationaswel. A number of state Pl Pssay that foster parents
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will receive additional support intheform of respite care, peer
support groups or additional assessment of foster parent needs XV
Other states are making more concerted effortsto includefoster
parentsin case planning.V

amily-to-Family isanationa practice model devel oped

by theAnnieE. Casey Foundation. Themode emphasizes
actively including foster parentsin ateam approachto caringfor
the child, rather than making foster parentstake a“ backseat”
role.

Therearecurrently sitesin 35 statesin different stages of
progressusing themode.

In Oregon, the model includes “ice breaker” meetings
between thefoster family and birth parentswithin afew days of
placement (wherenot prevented by safety concerns.) In Colorado
Springs, fogter parentssit on hiring committeesfor case managers.
InPennsylvania, foster parentssit onatask forcewith professonas
from arange of disciplines. Pennsylvaniaal so usesfoster parents
astrainersfor both fellow foster parents and case management
staff. In Santa Clara County, California, the foster parent
associationisactivein Family-to-Family meetings. *

Theprivateand government initiativesunderway acrossthe
country reflect agrowing holistic approach to making foster care
better for children. That approach recognizes that we cannot
separate the well being of children from the quality of their
placements. Foster parents should gain confidencefrom knowing
that whenthey takean activeroleby advocating for better services,
or increasing the court’ sawareness of the child’sneeds, they are
part of alarger movement that is beginning to recognizetheir
importanceinthechildwelfaresystem.

FAMILY TO FAMILY
]
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TitlesIV-B and I V-E of the Social Security Act, 42U.S.C. § 620-632, 670-679.

ilbid

il |_egidlative history, Adoption Assistance and Child Welfare Act of 1980, Pub. L. No. 96-272, 94 Stat. 500 (June 17, 1980).
v In some states, the 6 month review is done by the agency rather than the court.

vSanley v. lllinais, 405 U.S. 645 (1972).
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guardianship; Minn. Juv. Prot. R. 42.01, where an initial permanency hearing for children under eight years of ageisheld
six months after out of home placement; 42 PA Cons. Stat. 6 6351, wheretheinitial permanency hearing is held after the
first six months and subsequently every six months.

Vi Some states have a state-run, county administered system, where the county and states share the responsibilities and
costs of the child welfare system. Whether a state is state-run or county-run has no bearing on how it is affected by
federal legislation and policy.

Vil For more information of CFSR's, see http://www.abanet.org/child/rclji/home.html (National Resource Center on Legal
and Judicial 1ssues) and www.acf.dhhs.gov (The Children’s Bureau, Department of Health and Human Services.)

*See, e.g., Making Sense of the ASFA Regulations, Washington, D.C. American Bar Association 2001
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xi 65 Fed. Reg. 4054

Xiig2 U.S.C. 475 (5) (E) 45 C.FR. 1356.21 (i) (D) (iii)

XV See, e.g., Mont. CodeAnn.d 41-3-604 (1) (c) where compelling reasons must be available for court review.

* 65 Fed. Reg. 4059

»i See, e.g, Ariz. Rev. Stat. 8 8-862 where the court shall order thefiling of atermination of parental rights motion within
ten days of finding it is clearly in the child’s best interests.

i | owa, for example, has enacted an effective expedited appeal process, contained in the lowa Rules of Appellate
Procedure

it The federal definition of “entry into foster care” isthe earlier of either 60 days after the date the child was physically
removed from the home or the date of the finding of abuse or neglect. Many states have simplified this by defining
“foster care entry” asthe date the child isremoved from the home.
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court, while in other states the 6 month review is conducted by the agency.

*45C.FR. 1355.20(a)

i 65 Fed. Reg. 4036

xii The Children’s Bureau, Guidelines for Public Policy and State Legislation Governing Permanency for Children,
Washington, D.C.: U.S. Dept. of Health and Human Services, 1999, |V-25, statesthat foster parents have valuable
information that courts should hear.

il Sea e.g., Mont. Code Ann. § 41-3-445, where the planis called “long-term custody with another planned permanent
living arrangement.”

xiv Eor an in-depth explanation of the permanency hearings and choosing permanency plans, see Fiermonte, C., and
Renne, J. Making it Permanent. Washington, D.C.: American Bar Association, 2002.

*v Discussion in case law reflects the courts' growing acceptance of concurrent planning. See, e.g., In the Interests of
JessicaH., 1998 WL 203410, Conn. Super.), unpublished opinion.

»i 65 Fed. Reg. 4054

XXVii |b|d

il 64 Fed. Reg. 4035

xix | n some states, the case plan must go to the court, in othersit may be sent as a matter of custom.

*x For an exampl e of statutory requirements for reunification and adiscussion of reunification factors, see N. J.Div. of
Youth and Family Servs. vs. C.G and J.G,, N.J. Super., 2004.

x4 65 Fed. Reg. 4062
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il bjd, Guidelinesfor Public Policy p.11-5
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xviit Mark Bontrager & James Kenny, Appellate Courts Choose Bonding,Fostering Families Today, 42, 42-45.

il 65 Fed. Reg. 4036
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Xi B.J. Jones, The Indian Child Welfare Act Handbook: A Legal Guide to the Custody and Adoption of Native American
Children. Washington, D.C.: American Bar Association, 1995. See also the National Indian Child Welfare Association at
WWW.hi cwa.org.

Xii See Toolbox Number 2: Expanding the Role of Foster Parents in Achieving Permanency, Washington, D.C.: Child
Welfare League of America, 2001, for more information on foster parents as part of the child welfare team.

Xii Davis-Pratt, E., Summary of State CFSRs. Washington, D.C.: American Bar Association, Summer 2003.
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*Vi Telephoneinterview with Denise Goodman, Annie E. Casey trainer, completed by Dianne K ocer, National Foster

Parent Association, March 2004.
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