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Disclaimer 

• This presentation was prepared by Patrick Pascual in his 
personal capacity. The views and opinions expressed in 
this presentation are presenter’s own, and do not reflect 
the views and opinions of the State of Hawai‘i , 
Department of the Attorney, Family Law Division. 

• This presentation is not intended to be a substitute of 
your diligent review of the statutes, court rules and 
appellate cases discussed during this presentation.  
YOU NEED TO READ THE APPELLATE CASES, 
STATUTES and COURT RULES. 

 



HAWAI‘I APPELLATE 
CASES 



In re Adoption of a Male Child, 
H.A. and In re Adoption of a 

Male Child, R.A., 
 

___ Hawai‘i ___, ___ P.3d ___,  

2017 WL 1535376 (App. April 28, 2017) 



In re Adoption of H.A. and  
In Adoption of  R.A. 

(Facts) 

• Competing Adoption Petitions regarding two 
siblings, R.A. and & H.A. (arising out of Child 
Protective Act cases): 
• Petitions by DHS on behalf of Great-Aunt, who 

resided in Washington State. 
• Petitions by (Non-Relative) Resource Caregivers 

of R.A. 
• Petitions by Paternal Grandmother.  

• Family Court Granted the Resource Caregivers’ 
Petitions, and Denied the Others. 

• Guardian Ad Litem (who supported Great Aunt), 
Great-Aunt and Paternal Grandmother Appealed. 

• ICA Affirmed. 
 

 



In re Adoption of H.A. and  
In Adoption of  R.A. 

(ICA Decision) 

• The four-part criteria to grant an adoption petition is 
governed by HRS § 578-8 (a): 

1) The child is adoptable under HRS §§ 578-1 and 578-
2; 

2) The child is physically, mentally and otherwise 
suitable for adoption; 

3) The petitioners are fit and proper persons and 
financially able to give the child a proper home and 
education; and 

4) The adoption is in the best interests of the child. 



In re Adoption of H.A. and  
In Adoption of  R.A. 

(ICA Decisions) 

Whether the child is adoptable: 

• HRS § 578-1 states who is authorized to 
petition to adopt, and 

• HRS § 578-2 requires that consent be given 
to the adoption, but the court may dispense 
with the consent under certain 
circumstances. 



In re Adoption of H.A. and  
In Adoption of  R.A. 

(ICA Decision) 

• Consent    
• As the permanent custodian, DHS must consent to the 

adoption but the court may dispense with the consent if 
it was unreasonably withheld. 

• The issue of whether DHS unreasonably withheld its 
consent is a question of fact that must be determined 
independently from the issue of whether the 
adoption/placement is in the child’s best interests. 

• If the petitioner is not DHS and DHS has permanent 
custody, the petitioner must serve DHS with a request to 
consent, and DHS must respond in writing within 60 
days. 

• The party challenging DHS has the burden to prove 
that the withholding of the consent was unreasonable. 



In re Adoption of H.A. and  
In Adoption of  R.A. 

(ICA Decision) 

• Best Interests of the Child: 
• Not defined in HRS Chapter 578 and HRS Chapter 

587A. 
• When there are competing permanent/adoptive 

placements and/or adoption petitions, the court 
must use the factors to determine custody and 
visitation listed in HRS § 571-46 (b). 

• Findings of Fact: 
The mere recitation of a witness’ testimony with no 
statement of the court’s determination on the 
credibility, weight or resolution of conflicting 
testimony is not a finding of fact. 

 



A.A. v. B.B., 
 

139 Hawai‘i 102, 384 P.3d 878 (2016) 



A.A. v. B.B. 

HRS § 571-46 (a) (2) 

 (a) . . . . In awarding custody, the court shall be 
guided by the following standards, considerations, and 
procedures: 

 (2) …. Custody may be awarded to persons other 
than the father or mother whenever the award 
serves the best  interests of the child.  Any person 
who has had de facto  custody of the child in a stable 
and wholesome home and is a fit and proper person 
shall be entitled to prima facie to an award of 
custody.... 



A.A. v. B.B. 
(Hawai‘i Supreme Court Ruling) 

Hawai‘i Supreme Court Reversed and Remanded to 
make an appropriate HRS § 571-46 (a) (2) 
determination. 
•  (Same Sex) Marriage (and/or civil union) is not a requirement for 

“de facto” custody.  

• A person may establish a prima facie case of de facto custody  by 
establishing the three elements of  HRS § 571-54 (a) (2). 

• If the three elements are established, then this is prima facie 
evidence that an award of custody to the person is in the child’s 
best interests. 

• The paramount consideration in awarding custody is the best 
interests of the child. Based on the entirely of the evidence, the 
court ultimately has the discretion to determine the custody which 
is in the child’s best interests. 

 

 



A.A. v. B.B. 
(Hawai‘i Supreme Court Ruling) 

(Cont.) 

• HRS § 571-46 (a) (2) is not “facially” unconstitutional under 
the U.S. Constitution and the Hawai‘i State Constitution. 

• Whether HRS § 571-46 (a) (2) is unconstitutional as applied, 
is determined on a case-by-case basis. 

• The family court erred in requiring A.A. to show by strict 
scrutiny that HRS § 571-54 (a) (2) was constitutional as 
applied to him. 

• The family court should have determined whether A.A. 
established a prima facie case to an award of (joint) custody 
based on de facto custody. 

• If A.A. met his burden, then B.B. had the burden to prove 
that HRS § 571-54 (a) (2) was unconstitutional as applied to 
him. 

 

 

 



Hyland v. Gonzales, 
139 Hawai‘i 386, 390 P.3d 1273 (2017) 







Discoverer’s Day 



Hyland v. Gonzales 
(Issue) 

Is Second Monday of October a 
Holiday for Purposes Computing 
Time Pursuant to HRS §§ 1-29 and       
1-32? 



Hyland v. Gonzales 

• HRS § 1-29  Computation of time.  The time in which any act 
provided by law is to be done is computed by excluding the 
first day and including the last, unless the last day is a 
Sunday or holiday and then it is also excluded.  When so 
provided by the rules of court, the last day also shall be 
excluded if it is a Saturday.  (Emphasis added). 

• HRS § 1-32  Acts to be done on holidays.  Whenever any act 
of a secular nature other than a work of necessity or mercy is 
appointed by law or contract to be performed upon a 
particular day, which day falls upon a Sunday or holiday, the 
act may be performed upon the next business day with the 
same effect as if it had been performed upon the appointed 
day.  When so provided by the rules of court, the act also may 
be performed upon the next business day with the same 
effect as if it had been performed upon the appointed day if 
the appointed day falls on a Saturday. 

 



Hyland v. Gonzales 
(Supreme Court Ruling) 

• Columbus Day is a Holiday for Purposes of the 
Computation of Time Pursuant to HRS § 1-29 (and 
HRS § 1-32). 

• There is no definition of “holiday” in HRS Chapter 1. 
• HRS Chapter 1 refers to “holiday,” not “state holiday.” 

• HRS Chapter 1 does not cross-reference the state holidays stated 
in HRS § 8-1. 

• Since Columbus day is a federal public holiday where federal 
agencies, including the U.S. Postal Service, and the federal courts 
are closed, then the legislature intended to include (public) 
holidays other than state holidays. 

• Therefore, if the deadline or the act to be done falls 
on Columbus Day, then the deadline is or the act 
may be performed the next day. 

 



HAWAI‘I REVISED 
STATUTES 



2017 Act 112 

Amends HRS § 602-59 (c) 

• “Opposition” to Application for Writ of Certiorari is 
now “Response” to Application for Writ of Certiorari. 

• A party is now authorized to request a 15-day 
extension to file the Response. The Appellate Clerk is 
Authorized to Grant a “Free” One-Time Extension. 

• The request is made to the Appellate Clerk. 

• The Request Must be made Before the Expiration 
of the Original Due Date: 15 Days after the 
Application for Writ of Certiorari is filed. 

• Effective Date: July 10, 2017.  All cases where the 
judgment on appeal was filed on and after July 10, 
2017. 



FEDERAL  
CHILD WELFARE 

LAWS 



Comprehensive Addiction and Recovery Act of 
2016 (“CARA”) 

Public Law 114-198 

 
• CARA Section 503, Infant Plan for Safe Care: 

Amends the Child Abuse Prevention and 
Treatment Act (“CAPTA”) Sec. 106 (b)(2)(B), 
codified as 42 U.S.C. § 5106a (b)(2)(B). 

• Requires CWS Agencies to Provide Services for 
Infants Born and Identified as Being Affected 
by Substance Abuse or Withdrawal Symptoms, 
or a Fetal Alcohol Spectrum Disorder. 

• Not Limited to Abuse of “Illegal Substances.”  



Indian Child Welfare Act 

• Bureau of Indian Affairs (“BIA”) Guidelines for 
Implementing the Indian Child Welfare Act 
(December 2016).  Conform to the Federal 
ICWA Regulations the Went Into Effect in 
December 2016. 

• Replaces the 1979 and 2015 BIA Guidelines. 

• The Guidelines are NON-BINDING. 

• Guide to explain ICWA and the Regulations. 

• https://www.indianaffairs.gov/cs/groups/public/d
ocuments/text/idc2-056831.pdf 

 

https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf
https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf
https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf
https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf



