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DIGEST OF HAWAI‘I APPELLATE DECISIONS: 

PLACEMENT 
 
In re Doe, 7 Haw. App. 547, 557, 784 P.2d 873, 880 (1989) overruled , in part, by  
In re AS, 130 Hawai‘i 486, 312 P.3d 1193 (App. 2013) affirmed and clarified by  
In re AS, 132 Hawai‘i 368, 322 P.3d 263 (2014). 

• The family court’s ruling that the DHS’ assessment of which permanent placement in the 
child’s best interests is an ultimate finding of fact that is reviewed by the family court for 
clear error (the clearly erroneous standard) was overruled by the Hawai‘i ICA and the 
Hawai‘i Supreme Court. 

• The ICA’s ruling affirming the family court’s confirmation of the DHS’ assessment and 
decision to remove the child from its non-relative resource care home and to permanently 
place the child in the non-relative resource where the child’s sibling resided, as being in the 
child’s best interests, was not overruled. 

 
In re Doe, 96 Hawai‘i 272, 286 P.3d 878 (2002). 

• The district family court, as a court of limited jurisdiction, does not have subject matter 
jurisdiction over Individuals with Disabilities Education Act (“IDEA”) matters. 

• While the family court has broad powers/authority to enter orders based on the “best 
interests of the child,” such orders must a basis in law.   

• The person/agency that has primary custody of the child is ultimately responsible to pay for 
the services for the child, including therapeutic placements.  The family court cannot order 
an agency, that has no legal obligation to pay for services/placement, to pay for 
services/placement based on the best interests of the child. 

 
In re Doe, 100 Hawai‘i 335, 60 P.3d 285 (2002) clarified by In re AS, 132 Hawai‘i 368, 322 P.3d 263 
(2014). 

• After the DHS is awarded permanent custody of a child, the DHS has the responsibility to 
find a permanent home for the child and the DHS has the discretion to determine the child’s 
permanent placement.   

• The issue of the child’s permanent placement is an issue that is properly addressed after 
parental rights are terminated and the DHS is awarded permanent custody. 

 
In re Doe, 101 Hawai‘i 220, 65 P.3d 167 (2003). 

• A prior confirmed child abuse and neglect history is a discretionary disqualifier for a foster 
home (resource care home) license.   

• The DHS abused its discretion by denying a foster home license to a (relative) applicant 
based solely on the applicant’s confirmed child abuse and neglect history without considering 
the applicant’s rehabilitation during the ten-year period after the DHS CWS involvement to 
the application. 

• When the family court determines that the DHS abused its discretion in denying a foster 
home license based on a discretionary disqualifier, the family court may order the DHS to 
exercise its discretion to issue a foster home license to the applicant. 
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• The best interests of the child does not give the family court the legal authority to order the 
DHS to make foster board payments to an unlicensed foster home. 

 
In re Doe, 103 Hawai‘i 130, 80 P.3d 20 (App. 2003). 

• The permanent custodian’s (discretionary) rights and duties to place a child is subject to the 
ultimate authority of the family court. 

• The family court has the authority to order the DHS not to make any referrals for placement 
with family members, and to order that the child not be removed from its placement without 
prior court order unless the child is subject to imminent harm. 

 
In re Doe, 109 Hawai‘i 399, 126 P.3d 1086 (2006). 

• Reference in a footnote to the Family Court of the First Circuit’s June 4, 2004 memorandum 
that stated, “As a general rule, children under the court’s jurisdiction pursuant to [HRS] 
Chapters 571 and 587 [now 587A] shall not be placed with any judge, attorney, guardian ad 
litem or court staff who have had direct involvement with the child and or the child’s family.” 
[Mentioned by appellants (represented by LASH), but appellants did not challenge the child’s 
former guardian ad litem becoming the child’s resource caregiver and later appointment as 
permanent custodian]. [Bracketed material added]. 

 
In re AS, 130 Hawai‘i 486, 312 P.3d 1193 (App. 2013) affirmed and clarified by  
In re AS, 132 Hawai‘i 368, 322 P.3d 263 (2014).1 

• Overruled the ICA’s ruling in In re Doe, 7 Haw. App. 547, 784 P.2d 873 (1989) that the DHS’ 
assessment of which permanent placement in the child’s best interests is an ultimate finding 
of fact that is reviewed by the family court for clear error (the clearly erroneous standard). 

• The family court must make its own independent judgment/determination on which 
placement is in the child’s best interests. 

• The DHS did not have standing to vicariously raise the relative’s (with whom the DHS 
wanted to place the child and who did not appeal) constitutional right to family association. 

• Even if there were a relative placement preference in the Child Protective Act, it does 
supersede “best interests” consideration. 

• The only relative placement preference in the Child Protective Act is the first thirty days 
after the child is placed in temporary foster custody. 

 
In re AS, 132 Hawai‘i 368, 322 P.3d 263 (2014). 

• The DHS, as the child’s permanent custodian, has the discretion to determine the child’s 
permanent placement, subject to the family court’s independent review of which placement is 
in the child’s best interest. 

• Although the DHS has the discretion to determine the child’s permanent placement, the 
DHS’ determination is not reviewed by the “abuse of discretion standard.”  The family court 
makes its own independent review of whether the placement is in the child’s best interests. 

• The party challenging the DHS’ placement determination has the burden to prove, “by the 
preponderance of the evidence,” that the DHS’ placement determination is not in the child’s 
best interests. 

 
1 The ICA’s rulings that were not clarified or modified by the Hawai‘i Supreme Court are stated. 
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• There is nothing in Federal child welfare statutes, and rules and regulations that condition 
the receipt of Federal child welfare funds on the states having mandatory relative placement 
preferences. 

• Except for the first thirty days of the child being in temporary foster custody, the Child 
Protective Act does not have relative placement preferences. 

• The DHS policy directives creating relative placement preferences illegally expanded Hawai‘i 
statutes.  State agency policy directives, like agency administrative rules, cannot expand or 
restrict state statutes. 

• The concurring opinion stated that the child’s family relationship to the proposed placement 
may be factor in the best interest analysis and determination. 

 
In re Adoption of HA, 143 Hawai‘i 64, 422 P.3d 642 (App. 2017). 

• In a (competing) adoption petition regarding a child in the permanent custody of the DHS, 
the petitioner is required to serve the DHS with a written request to consent to the adoption.  
The DHS must respond in writing.  If the DHS does not consent, then the DHS must state its 
reasons in writing.  The issue is whether the DHS unreasonably withheld its consent.  HRS § 
578-2(c)(1)(H). 

• The issues of whether the DHS unreasonably withheld its consent, and whether adoption by 
an individual(s) is in the child’s best interests are separate issues and analysis, but facts in 
the analyses may be the same. 

• The ICA’s acquiescence of the HRS § 571-46(b) best interest factors to determine custody and 
visitation, in determining whether which of the competing adoption petitions would be in the 
child’s best interest was overrule/abrogated by In re ASK. 

 
In re AB, 145 Hawai‘i 498, 454 P.3d 439 (2019). 

• A hānai parent has the right to intervene in a Child Protective Act proceeding on the issue of 
placement. 

• HRS § 587A-15(d)(1) requires prior court approval of the family court to place a child outside 
the State of Hawai‘i. 

• The family court is required to state its independent analysis and factual basis to support its 
finding that out-of-state placement is in the  child’s best interests. 

 
In re ASK, 152 Hawai‘i 123, 522 P.3d 270 (2022). 

• In determining which permanent placement is in the children’s best interests, the family 
court shall consider all admissible evidence regarding the best interests of the child. 

• The family court is free to assess the credibility of the evidence and to weigh the evidence in 
making its best interests determination. 

• The HRS § 571-46(b) best interest factors/analysis to determine custody and visitation is not 
applicable in CPA/adoption cases in contested permanent placement proceedings (but the 
family court’s consideration of the factors does not mean that the family court erred).   Only 
five of the sixteen factors applicable. 

• The proposed permanent placement’s blood/kinship relationship may be a factor.   [This is 
not a relative placement preference]. 

 
 
 
 


